
IN THE CEN'f.RAL ADMINIS':i?RA'f IVE TRIBUNAL 
JAIPUR BENCH : JAIPUR 

Date of Decision 30.04 .2002 

O.A. No. 200/1996. 

Shri Baboo s/o Shri Sona, aged about 49 years, resident of 
village and post Bandaretha Teh. Bayana Distt. Bharatpur, last 
employed on thepost of •rrolleyma.n under permanent way Inspector 
'Fatehpur Sikri, Western Railway. 

• •• APPLICAN'r. 

versus 

1. Union of India through General 1\olanager, Western Railway, 
Churchgate, Bombay. 

2. Additional Divisional Railway Manager, Western Railway, Kota 
Division, Kota. 

3. Senior Divisional Engineer, Western. Railway, Kota Division, 
Kota. 

• • • RESPONDEN·rs. 

Shri Shiv Kumar, counsel for the applicant. 
Shri Manish Bhandari, counsel for the respondents. 

CORAM 

Hon'ble Mr. Justice o. P. Garg, Vice Chairman. 
Hon'blr Mr. A. P. Nagrath, Administrative Member. 

: 0 R D E R : 
(per Hon'ble Mr. Justice o. P. Garg) 

The appliant was employed in the Railway Department as a 

Gangman. 

Trolleyman. 

proposed. 

In course of time he was prorroted to thelpost of 
I 

A test for promotion to the post of PW Mistry was 

The essential eligibility criteria for the said post 

was five y~ars service as a Gangrnan/Keyman, having middle class 

pass, as educational qualification. It is alle9ed that with a 

view to appear in the said test, tne applicant has submitted a 

false certificate, snowing him to have passed the VIIIth class. 

A departmental enquiry was ini . ted against him by order dated 



~ 
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30.05.1990. The Disciplinary Authority agreeing with the 

report of the Disciplin~ry Authority, inflicted the punisnment 

'of removal from service upon the applicant. The applicant 

filed an appeal Which resulted in rejection on 19.04.1995 

(Annexure A-3) • It is in tnese circumstances that the 

· applicanthas come before this Tribunal under Section 19 of the 

·. Administrative ·rribunals Act, 1985, to challenge the order of 

removal from service as well as the order by which his appeal 

was rejected. 

2. . A detailed reply has been filed on behalf of the 

respondents. 

3. Heard the learned counsel for the parties at 

considerable length. 

4. To begin with, it may be mentioned that the applicant 

has already attained the age of superannuation and even if this 

Original Application is allowed he cannot be taken back in 

service. Keeping this fact in view, we proceed to consider the 

various sut:xnissions made by Shri Shiv Kumar, learned counsel 

for the applicant. Learned counsel for the applicant pointed 

out that there was no occasion for the appliant to apply for 

the post of PW Mistry, as on the relevant date he has p.1t in 

only 3~ years of service and was only Class IV pass. It was 

. also pointed out that, as a matter of fact, the applicant never 

appeared in the selection test for the post of PW Mistry. 

Learned counsel for the respondents pointed out that the 

applicant himself has adnitted y has put his signature on 

y 

/, 
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; the prescribed form for the test. . The applicant tried to 

explain the circumst~nce before the Enquiry Officer by stating 

that some other employee had obtained his signature on some 

paper, whicn was' subsequently treated as application for test 

for the post of PW Mistry. We have perused the report of the 

Enquiry Officer as well as the reasoned order passed by the 

Disciplinary Authority which was upheld and affirmed by the 

Appellate Authority. Having done so, we find that there is no 

infirmity in the Enquiry Report. The order of acceptance of 

the ~nquiry Report cannot be faulted on any ground. 'l'he 

jurisdiction of this Tribunal in the matter is quite limited. 

Unless the report of enquiry is vitiated on account of the 

absence or lack of evidence· or there is flagrant violation of 

the principles of natural justice or the statutory rule, this 

·rribunal would not be justified in interfering witn the 

findings of the Disciplinary Authority or that of the Appellate 

Authority. In this connection, a reference may be- made to 

various decisions of the Apex Court, namely, B.c. Chaturvedi v. 

Union of- India, (1995) 8 JT (SC) 65, State of Tamil Nadu v. T. 

V • Venugopalan, ( 1994} 6 SCC 302, Union of India v. Upendra 

Singh, (1994) 3 SCC 357, Government of Tamil Nadu v. A. 

Rajapandian, (1'995) 1 SCC 216, and Union of India v. B. S. 

Chaturvedi, (.1995) 6 SCC 749, Tamil Nadu and Another v. S. 

Subramaniam, AIR 1996 SC 1232, Director General of Police and 

Ors. v. Jani Basha, 1999 AIR SCW 4802, and Syed Rahimuddin v. 

Director General, CSIR and Others, 2001 AIR SCW 23~. 

5. Shri Shiv Kumar, learned counsel for the applicant, 

however, pointed out that in the c]tances of the c•se, 

~ 

the 
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order of removal of the appl iant from service was not onlY' 

harsh but unjllstified :1nd unconscionable. · w~~ have given our 

. thoughtful consideration to this aspect of the matter and find 

that there is some weight in the submission of Shri Shiv Kumar. 

Whatever the fate of the enquiry has been, the fact remains 

that the applicw1t was not eligible to appear in the selection 

test for the past of PW Mistry. He did not fulfil the 

eligibility criteria either with regard to the length of 

1 service or academic qualification. The applicant also did not 

·"it)pear in the examination. The applicant has been the victim 

of· the cii-cLlln--:.tances. The telling circumstances of the case 
a 

indicate that the applicant, wno wasLpetty employee, requires.;, 

sympathetic consideration in the matter of punishment. Shri 

M~nish Bhandari, Learned counsel for the respondents, pointed 

out that this Tribunal cannot interfere with the order of 

punishment passed by the Disciplinary Authority as it is within 

the exclusive domain of the Disciplinary Authority to gauge and 

determine the nature of punishrrient. On principle we agree with 

Shri Manish Bhandari, b:J.t the fact remains that every case has 

to be judged on its own facts and merits. '!'here is a decision 

of the Apex Court in which it has been observed that in 

exceptional circumstances the Tribunal would be justified in 

substituting the order of punishment passed by the Disciplinary 

Authority by passing appr:opr.r.ate .;:>rders. In B. c. Chaturvedi •s 

case (Supra), the Hon 1 ble Supreme Court observed in paragraph 

18 of the report as follows ; 

"18 •••••• If· the punishment imposed by the disciplinary 
authority shocks the conscience or the High 
Court/Tribunal, it would appropriately mould the relief, 
either directing the disciplinary/ap;;:>ellate authority to 

. 

. 
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reconsider the penalty imposed, or to shorten the 
litigation, it may itself, in exceptional and rare cases, 
impose appropriate punishment with cogent reasons in 
support thereof. " 

In view of the above observations, _this Tribunal has the 

power to substitute the order of punishment in very sparing 

circumstances, if the t 
order;of punishment h·iS been 

disproportionate to the gravity. of the charge established 

against the delinquent employee or is unwarranted. in the 

circumstances of the case. In the present case, as· said above, 

the applicant has been a victim of the_ circumstances. 'l'here 

was a possibility of his not having at all applied for the 

selection test as he was not eligible. Right from the very 

beginning, the applicant has asserted that he was only IVth 

class pass and had not completed the required length of 

service and, therefore, he was not eligible to appear in the 

selection test. He did not appear in the test. The applicant 

stands superannuat~. On account of the order of removal he 

has been deprived of his pensionary and retiral benefits. 

Certainly the extre,11e penalty of removal from service has 

visited the applicant and his family members with serious evil 

consequences. Emphatic denunciation of the . established 
,____ ~u~ ._ 

misconduct of the applicant would be ~ply ~~ if the 

penalty of compulsory retirement is - substituted for the 

punishment of removal from service, as iri that event, the 

applicant would be entitled to the benefit of 

pensi'onary/retiral benefits. In our view, the order of removal 

from service is not only harsh or unjustified but shockingly 

unconscionable. We would like to do well to substitute the 

punishment of compulsory retirement for tne punishment of 

removal from service as imposed by the Disciplinary Authority. 
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6. In the result, the Original Application is allowed in 

part with the observation that instead of the extreme penalty 

of removal from service, imposed by the Disciplinary Authority 

and as affirmed by the Appellate Authority, the applicant snall 

suffer the punishment of corrpulsory retirement from service. 

The applicant shall be entitled to all the consequential 

benefits, treating him to have been 

order as to costs. 

l~ 
(A. P. NA~TH) 
MEMBER (A) 

retir~ co~riz:rNo 

c~ ·- , 
(JUSTICE • P. GARG) 

V CHAIRI."lAN 


