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JAIPUR BENCH, JAIPUR
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T.A. No.
DATE OF DECISION__ 26-3-19%7

e Moheslh Tailor S Ors. ' Petitioner
~. Manish Bhandari iti
Mr. Manish Bhandari Advocate for the Tetitioper (s)
Versus
Union of India and Ors. Respondent
i Y k) - .OLT ‘..
Mr. N.K.Tain Advocate for the Respondent (s)
Y y
CORAM

The };lon’ble Mr. GOFAL IFISHWA, VICE CHAIRMAN

The Hon’ble Mr. O .F .SHARMA, ADMINISTRAT IVE MEVBER

1. Whether Reporters of iocal papsrs may be allowed io see the Judgement (AN

2. To be referred to the Reporter or not ? v

3. Whether thzir Lordships wish to see the fair copy of the Judgement ? ¢!

4. Whasther it nsads to bs circulated to other Benches of the Tribunal ? ¢
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IN THE CENTRAL ADM MINISTRATIVE TRIBUMAL, JAIPUR RENCH,

JAIPUR
184/1996 Date of order: 26-3-97.
Mahesh Tailor s/= Shri Phonl Chand, U.D.C.,

Mayank Jain S/o Shri G.L.Jain, U.D.C..,
oop Chand Raigar 5/o Shri Lala Pamji, U.D.C.,
Tara Chand Jain &/o Shri Mohan Lal Jain, U.D.C..,
Mahesh Gupta 3/o shri Suraj Nara1n Gupta, U.D.C.,
Parzssl, U.D.C.
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Satish Kumar Paresh
Goga Ram S/o Shr

Rany Lalyan Sharma &/o Shri Eadhey Shyam Sharma, U.D.C.
Suresh Chandrza Jindal S/n Shri Gyasi Ram Jindal, U.D.C.
v.S.Panwar S/o Shri F.S.Panwaly J.D.C. and

gundu Khan 2/o Shri Allanddin Khan, U.D.C.

All working in the office of Feqiconal Provident Fund

Commissioner, Jaipur.

.. Applicants
Versus
Union of India through Central Pravident Fund

Commissioner, 25 Business Park, II-1II Floor, Shivaji

Marg,Najafgarh Poad, Mew Delhi.

Regional Providént Fund Commissioner, Midhi Bhawan,

ainur.
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smt . Asha Bhambhani n‘es-ntlv working as U

office of Eagiomal Provident Fund Commiasionsr, Jaipur

Shri Anil Kumar Saxena S/o Shri H.H.3axena; pressntly
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-f Pegional Provident
Fund Commissionsr, Jaipur.

Shri Havnest Mitial, pre3ently working as U.D.C. in the

Offluc of Rzgional Frovidesnt Fund ~ommissioner, Jaipur.

~resently working as J.D.C. in
the of! of Fegional Provident Fund Commissioner,
Jaipur

Sshri Man Singh, presently working as U.D.C. in the

office of regional Provident rund Commissjonsr, Jaipur.

Shri Chiranjee. Lal Fairwa, pressntly worling as U.D.C.

in the office of Fegional providznt Fund Commissionsr,
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9. Shri Sunil Malhotva, presently worlking as U.D.C. in the
office of Eejlunﬂl rrovidents Fund Commizsiconet, Jaipur.
10. Shiri Warain Lal, presently worlking as WT.D.C. in the

office of Ezyional Frovident Fund Cemmizsiconsr, Jaipnar.

.

.e spnndénts

M. Manish Bhandari, Cocunzel for the applicants

he respondsniz Mos. 1 and 2

(w)

Mr. N.E.Jain, Ccunsesl for

lione prezent for private reapondsznts

CORAM: .

Hon'ble Gopal Drishna, Vice Chairman
Hon'ble O.F.Zharima, Adminizbrative Msmber

ORDER

Per Hon'ble Mr. O.P.Zharma, Administrative Member

In this application under Section 19 of the
Administrative Trikunals Act, 1985 s/3hri  Mahssh Tailor,
Mayanlk Jain, FRIop Ahand Faigar, Tara Chand Jain, Mahesh
Gupta, Satish nmar Fareel, GogJa Fam, Fam Faiyan Sharma,
suresh Chandra Jindal,';.S.Panw;r 2npd Bundn Fhan have praysd
that the order dated I.2.1996 (Ann.Al) by which the

representations submitted individually by the applicants have

been rejected  and  the senicrity list darzd 17.11.1994
(Ann.AZ) may ke ¢quazhed and the respondentz may be Airected
not to interiere I the final aenicovity lis izsned zarlier

position in accordance with thz final senicrity list issusc

] LI

L.D.C. They were promoted to the ezt of U.D.C. vide ovrders

Annczures A3 to A%, Premorcions wers Jranted Lo the applicants
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on the post of U.D.C. on the basiz of th recommendations of

\i]

the Departmental Promoﬁion Committee (DF2) and thesse ware
made against subetantive vacancies although the promotion

were deszcriked in the crders as adhoc. In these circumstances
the promoticons were regular in nzture from the very
beginning. Poats of UDCa are filled up from two sources - one
source is senioritj—cum—fitness and the other iz persons
gualifying in the Degartmental Exzamination., However, the
gaverning principle for Jdetermination of s=eniority is» as
prescriked in rule 6 «<of the rulea pertaining to the
Organisation accordingy to which inter =& aenicrity betwesn
the appointess has to be reckoned keeping in view the length

of

]

ervice on the posts to which they have been promoted.

3. Further accorﬁing to the arpll-dr 2, afker the Hon'ble
Supreme Ccocurt gave 3 Jdecision in the mabtter, the oorvect
seniority 1lis was puklighed vide order Jated S.8.1000
(Ann.AiO). Seniorvity, asz azzigned according to this seniority
list, was fized keeping in view the length of sevvice on the
higher promoticonal post ivrespscitive of whethev the promotion

wags on

_u

(u

adhos or rejular basis, and alzo after ignovring the
question whether a rperson had heen promoted to the higher
post on the basiz of agnicvity-cum-£fitness or on the basis of

passing the Depavtmental BExamination. Thersafter, the

respondents had no jurisdiction to disturk the senicrit

~a
—
e
0}
+

dated 8.8.1%%90., However, £till the respondents publiszhed
another provisional s=enicrity list Jated 27.1.1994 upsetting
the earlier senicrity of many pevsons mentioned in the said
list including all the applicanta. The applicants raized
objections to the senicrity aszsigned as per  the  =zaid

seniority list by filing vreprs3entaticons Ann.All  dated

10.2.1994. Ann.All i3z a vrepressntation made by one of the
applicants and other applicants  ave stated o have made

similar or identical representationzs. A final seniovity list

N
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waz puklizhzd vidz: Ann.A2 datsd 17.11.1994 maintaining the

position  in the provisional seniority list puklizhed an

genicrity  assigned  in this lizt  dated 17.11.1991 were
rejected vide Ann.Al Jdated Z.2.1996. Thiszs rvejezcoticon i= in

respezct of applicant Mool Shri Mshezh Tzilor” and zimilar

ll‘
[l

communications  ave =t te have been 2ent to other

applicants as well.

4. Thes applicants avre aggrieved that the reapondents have
withont any Jjustification recast the senicrity list Ly
upsetting the senicrity positicon azasigned ko the applicants
zarlier vide the liszt Jdated 2.2.1920 by erronecusly
interpreting the Jjudgment of the Tribunal in Ganssh Narain
Chawla zases. They have failed to oconsidesr judgments of
various Benches of the Trikbunal including the judgments of
the Full Eench of the Tribunal. They have ignored the
provizions of rule 6 of appointment /vecruitment rules by

which asniocvity has to be aszzigned on the basi

1]

of lenyth of
gervice, vegardlezs of the acurce from which zppointment is
made and they have srronecusly applisd rule 7 of the rzlevant
rulzs. Purther, according to the applicantz, the raapondents
have =rred in  granting pfomotions on higher posts  ©o
candidates who have hkeen promoted on the basis of the
Depatvtmental Examinatioﬁ by treating them as senior BEo thoze

who were promoted on the hasiz of zenicovity-cum-fitnesa.

i

5. The official veapondentz in their veply have taken two
rreliminary objesctions to the wmaintainakility of the OA, On=2

iz that since the OA iz directsd ajgainst the senicvity lizat

Aated 17.11.1992 and it was filed on 20.3.1996, it is time
Farred. Thz other iz that the cauze of action haz avizen to

gach applicant ssparately and, therefors, a joint application

on bzhalf of all the applicants is not maintainable



S e With regard to the mevits of thz case, the rezpondsent

have stated thab promotions ©o the applicants on the pos L of

UDC &z per orders Ann. A2 onwards were Jiven purely on adhoc

bazis as a officisting arrangement. The inter 32 3=
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on the hasis of gquotas availakle for officiale coming after

qualifying in the <xamination (and those to be appointed on

Farther, acoovrding te the respondzsntz, the contvoversy about
genicrity in the Ovganigation has been finally =setitled by the
Hon'kle Supreme Conrit in the cass: of Pegional Provident Fund
Commizgicner Va. Mohindzr Fumar and Ovs. in SLP (Civil) No.
7274/37 by the judgment Jdated 11.5.1987 (Ann.R1l). The £final
seniority list issued on 8.2.1920 waz as per the jndgment of

the Hon'ble Supveme Courkt in Mohinder Tumar's case. However,

beforz ths Jaipur Bench of the Trikbunal and thziv OAs Nos.
15/91,221/20 and 430/20 7 were disposed of by this Eench of the
Tribunal vids ordzr datzd 23.9.1993 (Ann.F2). The Zzniority
list Ann.A2 which haz been 1mpujleﬂ by the applicants was
revized in accordance with the Jdirectiona of the Tribkunal
igsuszd on 22.9.1992, The respanﬂ;nth have mzrely complied
with the Jdirections <¢f the Tribonal and of the Hon'hkle
Suprzms Court in th: casze of Mohindzr Tumar veferred to
abova. There ware zlzc judgmenits bf varioua Benches of the
Tribunzl and thess wers also taken inte considsration while
Arawing up  the seniorvity list  dated  17.11.19094, The
applicants have not been akle to ghow how the acticon of the
rezpondents  is  conitvary  £o the:  judgment of the Hon'ble

Supreme  Senrt . in the  akove menticned  case.  Tharafore,

(jccorcing to the rezpondents, the applicants ars not =ntitled



7. The lzarnsd counsel for the applicant stated during his
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Lhe respondents claim to have
followed the judgment of the Jaipuvr Bench of the Trikunal in

the caszse of Ganesh lMarizin Chawla and Ors. Va. Unicon of India
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zred on 23.9.1993 (Ann.F2) while drawing up the
impugrn=zd reviszed senicrity lizt, ithsy have, in fact, wrongly

he 2aid Judgment. According to him, the earlier

i

snicvity list drawn up in 1990 which covrrvrectly zhowsd the
gfenicrity posgition of the applicants, was dvawn up on the

P.

m

iz of the judgment of the Chandigarh Bench &£ th: Trikunal
in Mohinder Tumar case az affirmed by ithe Hon'ble Suprzme
Court as p2r the judgment at 2nn.Pl. Whatzsver may ke the
'1nLcL1r@?atiQn éf the Department with regard to ithe judgyment
of the Jaipur Bznch ﬁf the Tribunal in the case of Ganszh
lTarzin Chawla and Ore., it cannct ke iﬁterpreted o mean tha

K
i

or revizion of the a3 n1UL1f li=t

ll'

it has given a direction

Ais-regarding the Jjudgment in Mohindsr Tumar's case as

affirms by  the Hen'kle Supreme  Court. He read out

extensively from the juldgment of the Principal Bench in the

caze of Asholr Mehta and Ova. Vs. Pegional Provident Fund

Commissiconzr and Anr. delivered in TA No. 42/87 on 5.2.1993,
on which reliance had been placed by the Jaipud Bench of the

Tribunzl while Jdzlivering its Jjudgment  Jdated  232.9.1993

I‘h

the vetico of the formsr judyment was applied to the
the wcazes of the: applicantes, thers would be no ground for
digturkbing the sSenicovity of the applicants az Jdetermined in

1990 vide Ann.Al0 Jdaced ©.23.1090. He further 2statsd that

gince the adhoc promotions of the applicants on the post of

7]

aJain

Oy
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UDC were ma gubatantive vacancies after holding a

10

DPC which had approved the candidature of the applicants[ tha
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rendered by the applicants in the post of UDC

had o be counked  f£ovr the purpose of veckoning  their

geniovrity even in view of the judgymznt of the Hon'lkl: Suprame

cage of Direct Fecruit Claszs-II Enginesring

Nfficers' Azzociaticon caze, 1990 S22 (L&3) 299, Further

accovrding to
rarticular po
positicons of

Azparturse fro

him, in all other vegions of the country a

licy has besen adeopted while fiving Senicovity

p.a.

the persons promoted to the post of ULC buk a

m this policy had been wmade only in Pajasthan

region dAwe t£o which the applicants were aggrizved. In the

adoption of 3 uniform policy in the: whole

countvy, hkwecznse the ofifice of the Centr 1 Provident Fund

Commizzioner is an all India ovgyanization, sams: policy had to

e adopbed in
the reat of t

case principl

thz Pajasthan vegion, which has bezn adoptsd in

he country. He conclwudsd by =2tating that in any

¢z of natural justice has kezn viclaked by the

reapondents by mnilatsrall altering the senicricy of the

applicants as
any opportunitc
the objectiona

th=z OR2 on t

Fixad Ly Arn.210 daced 2.S5.1990, without giving
£y of being heard o the applicants. As regards
of the respondznts o the maintainability of

he growund of limitation, he atated Ehat the

applicants had mads representations against the action o the

reapondznts w

and, therafore, filing of the 0A an 20.3.1996 was within the

limitation pericd. As regards th: respondents' obhjection that

becanzse they

ication could not he filad by the applicants

Aid not have the 2ame czuse oFf action, he statsd

that the applicants' aprlication for filing a Jjoint

application h

as alrezdy beszn allowsd by the Trikbunal vide

order Aated 21.5.1996, thzrefore, thiz ohjzction is no longer

tenable.

arnzd counzgel’ for the respondenta 2itated that




once the Jaipuvr Bench of the Trikbunal had dzlivered its
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judgment in Ganesh Chawla case on 22.9.1993 (Ann.R2),

the Lespuannt were bhound to comply with it and, therefore,
S :
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they 'ek o draw ap o a fr

—
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2h senicrity list in superasszion

f the geniority list circulat:d earliser vids Ann.210. The

@]

gszniority lizt drzwn up now ig strictly in conformity with

ti of the Trikbunal Jgiven in Ganesh Marain Chawla
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r, according to him, the issve dealt with in the
judgment of the Tribunal in Mchinder Tumar's cas: which had
been affirmed Ly the Hon'hlse Suprems C@urt, was Jquite
different. In that ccass the Jguestion was whether peraons
appointed on the bazis of sznicvity-cum-fitness and thoze
appointed on the basis <f Departmsntal EBEramination both were
to be treated as promotzes or whether the persong falling in
latte“ catzgory had to ke ftreatsd as ‘direét recruits.,

Therefore, the issue in thiz caze cannot be resolved on the

the applicants in the present OA avre perzonsg appoinited on the
bazis of senicriky-cum-fitness. In the caszezs of thoze of the
applicants whe had bkesen initially appointsd on adhoc baesi

against vacancizs meant for peraons coming in on the basias of

(18]

Departimental Bxaminatcion the adhoc sérvic' rendezred by them
had bzen =2zcluded fovr the purposs of conzidsring their
seniority. He also refzrred to th: judyment of csrtain othar
Eenchez of the Tribunal o Lhe aubject and stated that the
action taken by th: rvespondents in reﬁising the seniority of
the applicants was in accordance with the dzcizions of the
varicus Benches of the Tribupal and in accirdance with law.
With regard to the averment of the esponr@r‘s that the
application waz barred by limitation, he staced that while
the impugned =zeniority list is dat=zd 17.11.19924, the

applicantz had £iled representation against it zometime in

~



January, 1996 and, therefore, the vejection of theiv
representations in Februavy, 1296 counld not furnizh a Jground

fil=d within

\!'

Ct-

to them for claiming that the application was

the limitation pericd.

AN We have hzard the lzarnsd counszl £or the partizs and

=
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CSuprems Court to which vreferenceza were made during
the avguments. Mone hasz appearsd on behalf of the private
respondsnts at 81.Mos. 2 ko +Y who have keen impleaded by the

applicants in theiv ctive capacity being zenior-most of
I |

-
d
1]

-
18

the officiales who may ke affectzd by the deciszicon of the
Tribunzl. No rveply has =2ither kbeen filed on kzhalf of

reapondents Nos. 3 to_lQ

10, Wz may £fivat d=2al with the preliminavry objesctions
raiz=d by the vespondencs vregarding maintainabkility of the
NA. Az regavrdzs the filing of = joint' application hky the
applicants, theiv prayer in thisz behélf ha® already bezn
allowsd vide order Aated 21.5.1996, Az regards tha
rezpondents ! plza  that the application iz barrsd by
limitation, it iz =22n that the 02 was ’ilej ﬁn 20.3.1996,
The seniovity ’list whizh hasz keen  impugned is  Jdated
17.11.1994., The spplicants claim to have made representations
ajgainzst the 23id &senicrity list which were disposed of by
comminications dated 2.2.1926 (Ann.Al). The applicants sezhk
to  reckon limitation from  the date on which theiv
representations were Jdiszpoged of.  IC appéars that the

repregentations werse themsslves made on 15.1.19926. However,
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conaidering the

the learned counzel for the partizs, we condon the dezlay, if
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11. Pefore considering the vaiio of the Jjudgmenta relied

M

by the partiss, it is neceszary to sget-cut the undisputed

poaition in kthis caze. The applicants are all those who were

promoted ko the poat of UDS on the hasis of their seniority-

1]
1]

cum-fitnesz and not on the hasis of theivr passing the

Departmental Examinatiosn. The applicanta were initially

promoted ag UDCs on adhos kasis vids ovrdsrs Annexures A2 to
Ag. In the aorders of promotion it hasz  been stated,

interalia, that their promction beihg adhoc and on a purely
temporary khagsisz, will not confer any vight on them to claim
genicrity in promstion £o the pozt of UDT on a long term
hasis. However, before they ware promof&: az UlC= on =3dhoc
hasie, a DPT was h2ld to congsider  their fitness  for
rromction and  they were  appoint:d  againskt substantive
vacanciea. Initially Wy the senicrity list {finalized on
2,8.1990 (Ann.A10) their adhoc zervice was counted for the

rurpossz of considering their genicovity on the poat of UDC.

As stated by the lzavned counsel for the respondenitzs during

the avrgumente, Some of  the applicants were initiszlly

appointed on adhoc kasgis against the vacanciezs which wers

-—

m=zant for candidates coming in through  the Departmental
Eiamination. Thak part of the adhoc  =erviece of  the
applicantz which had been rendered against vacanciez meant
for Departméental Examination candidates heg now besn zxluded
for  the  purpose  of  Adetermining  the senicrity of the
appli;ants. Thiz pogition alac remained unconitvadicted by
thz learned counsel fovr the applicanta Auring the arguments
and, therefore, thisz  <an alsc be taken ae undizpunted

positicn in the present case.
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12. The respondents claim that kil

J
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f the Trikbunnal contained in

i

(Ann.P2) paszed in OA -1y, 15/91
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judgment, as in pavra & th
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e, The

Commiszioner should

rezponlent

Principal Bench and revies

to the rulez and 3z per the

Hon'kls Supreme Court. As
provisiconal seniorifty list
bezn =2t =azide  and
provizional seniovity list
to be acted wpin till the
rrepared. The vespondenta

the final seniovity list

months from the receipt of

The guestions of revevrsgions

FPzJgional

apply

far as the Jquestion of

order dated 220901993

Cert

T,

Ganesh Ilarain Chawla and

. Ve. Unicn of India and Ove. "fthe operative portion of

k)
1]
0]
Y
1)

ad nndear:

B
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0]

Provident Fund

the Jjudgment of the

directions given Lty the

ig concezrnesd, it has not

Consequantly  the

Jdaced 6.3.89 will have

final seniocrity list is
are Jdirvected to preparve

within a pericd of 3
3 copy of thiza order.
cmotions

and pr if any

ghonld be baszed on the provisional zenicrity list

which has not been 22t azi

revized
provizional

respondents should dzcide

the rulez and cshould pass

22. The reversion order

3
in the light of the orders

after  aetbingy asi

dz and which should be

de of the final and

geniovity lizt and the

the matter according to

fresh order in every

= Iz
zhall 3als=c he congidered
of the Suprems Court a

S
the Jdirecticns given by the Frincipal
a

Pench. MNezcessavry action should be talen within

pericod of 2 months from the rveceipt of a copy of

thiz order. The M.P. and the

D.A2 ave dizposed of

accovrdingly. Parties ¢ . kear their own costs."

In thiz judgment the Trikunal alsc

of the

in the «case of Ashaol Mehta and Ora.

'Fund Commizasicner and Anr., TA llo.

cacses. The

ribunal had chserved as

relied upon the judgment

Principal Bench of th: Trikbunal dslivered on 5.2.19%93

Ve. Pegional Provident

12/87 and other similar

und=zr in para 5 of the

judgment JAated 23.%9,.1%92 beiors giving divestion as in para

6:-
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"E£.The learned coupsel for the applicant ha's produ

[
oy

zfore us the Aecizien of the Principal Bench date.

£.2.92 in the case of Aszshol Mehta & dre. Vs. Fegicnal
Provident Fund Commissicner & Anv., TA Mo, 43/327 and

cther similar cases. The Principal Bench in para 7 o
the Juldyment has mentioned that initial =23 hoc
promotiona were made and the inocumbents  continuned in
thoze poste wntil their services were regularised in
accordance with the rules. It was alss brought to the
notice of the Trikmnal that no where it has been

that the =21 hoc promotions were made o
sgukbestantive posts or vacancies. The Tribunal hasz hel
that the zervices rendered as ad hoo promotees hefore
regularizgation of their gervices in pursuance of

gelection by the rvegulsr DPC in accordance with the

{

rules canncot count for seniovity. Further direction
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wetre Jiven which are as under:

a) The -.tf izers prnmut
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subjact to the rejection of unfit and Cthose
promoted on the result oL the competitive

examination shall be tveated as promotzes.

Persons promoted by koth the modes of
promotion theiv  inter =3¢ geniority haz  to ke

determined on the basiz of their tokal length of

gervice which will ke recloned from the actnal date
their promotion in accordance with the relevant

of
recruitment rules.

Promotion by way <f ad  hoo  ov
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arranjement mad: due to administrative sxig
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and nct in accordancs: with rulez cannot count for
seniority.

Principle 'B' lai
in THE DIFECT FECRUIT CLASS IT EINGINMEERTLIG
OFFICERFE'  ASEGCIIATION AID OTHERS V3. STATE OF
MAHAFASTFA AND OTHERES will apply asz explained by

d down by the Sapreme Court

the Guprems Court in eshav Chandra Jozhi & Others
Etc. V. Union of India & Orthers, only to cazes
where the initial ‘appointment iz mads Acliber
in disfegard of the rules and the incumbent allowsd
to continmae in the post for long pericda of

1% to 20 years withoukt reverzion till the Jdate of

AJ
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regularvisation of service in accordance with rule
there being powsr in the amthority to relax the

rules.

7]

k) The vrota ouota prinsiples  of eniority is not

applicakles for dstermining the 2enicrity to the

c) The order of the Suprems Court in Mohinder Fumar's
se constitutes a binding precedsnt as held Iy the
Full Bench of the Trikunal in F.D.Gupta's case =zvszn
ter the Jjudgment of the BSupreme court in the

Direct FRecrunit (Class II  Enginesring Officers
A

d) Az the correct prihciples for determining seniority
in the f3dre of UDCs were clavified by the Supreme
Court in Mohinder FPumar's case on 11.2.1287, and a
cagez in regard to seniovity in the cadre of UDCs
have keen pending zsince long, it would not ke j
and proper to decline velief in regard to recasting
of the senicrity list on the ground that it wonld
have far reaching and unsettling effect in manzagin
the cadrez of not only of the UDCe kut alsc the

posts in the higher grades.”

12. Mow we have to congider the guestion of applicability
of the Jndgment of this Bench of the Trikunal in Ganssh
Marain Chawla case, the judgment of the Chandigarh Bench of
the Tribunal in Mohinder Tumar case as affirmed by the
Hon'ble Supfeme Court and the Judgment of khe Principal
BPench of the Tribunal in Ashol Mehta case. 23 regavds the
judyment in Ganesh MNarain Chawla case delivered ky this
Bznch of the Trikunal (Ann.A2), we ares of the view that it
does not Jive any categorical ddirection as to the exach

mannsr in which the senicrity list prepared zarlier in 1990

in the case of UDCz should be revisged., It iz a separate
matter that the prayer in the SAsz dispozed of vide Ann.E2

vere rejJardingy the senicority of Hesd Clerlka. Even 1f,
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Jiven by the
Tribunal were more or lezs of a general nature, to the
zffzct that the judgment of the Principal Bench in Asghal
Mehtsz caze and of the Hon'lhle Suprsme Court presumbly in

Mohinder Tumar case should be considerad for Jdztermining the
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d the relevant rulez zhould

senicority an alas ke talen into
consideration., Theretfore, it iz not clear how the

n zstraightway clzim that they havz revised the
list iszued eavlier in 1920 by applying the
judgment of kthig Bench of the Trikbunzl in Ganesh Darain
Chawla =case. We will, therefore, have to go kack to the
judyment of the Chandigarh Pench ~f the Tribunal in Mchinder
Fumar case, thz jodgment of the Hon'ble Suvprems Court in the
"23id case and the judyment of the PFrincipal Eench in Ashok

Mehta case.

14. Az v

i)

AT

0]

the judgment -f the Chandigarh Bench of the

D

Tribunal in Mohinder Tumar cace, the izzue lhafore the
Tribunal waz whether the UDIs appointed on the basis of
gsenicrity-cum-£fitness and those appoint&ﬂ cn the hbasis of

Departmental Examination formsd  as

1)
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promoteez and dirsct recruits reapecti
~h&ld that all the UDZz have to be ftreated az promotees and
their s=enicority has to be vrecast under the general
rrinciples of senicrvity in kthe Department as applicakle to
promoteses.  Againset thiz juwdgment, the Fegional Provident
Fund Commizzioner went in an ELP béfore the Hon'ble ZSupreme
Court who ip their Judguenk dated 11.8.1937 oheerved as

under:

" We =z& no reason to entertain this Special Leave
Petition. One ground in support of this Petiticn was
that theres is contrary decigsion by one of the Benches
of the Administrative Tribunal. That difficulty will
not continue by refusziny to grant leave. We are of the
view that the appropriate rule for Jdetermining the
geniovitcy of ths officers iz the toibal length o

f
in the promoticnal posts which would Jdepend

serviae
upon the actual date whan they wers promoted.”

It appesars that it was on the basiz oi the judgment in

Mohinder Unmar <3l

(T

a

4]

affivmed by the Hon'ble Supreme court
k7 the akove chservations fthat the respondents in the first
inatance determined the zenicri t" of the UDIs while issuing
the geniority list of 1920. While i=zuing the 23id senicrity
list the total length of =ervice including that rendered con
adha: basiz was ktaken into congideration. Mohindsr umar's
judgment doez not sepavately talk akout the treatment to be

qiven to adhos service rendersd Ly an employes. It only 2ays

\

e



e U U e e s

15

that the seniority of the UDCs shoﬁld ke determined by
treatiny both categories of appointess as promobess and in
accordance  .with the Jenaral principles of  seniority
applicakle to promoteszs. It i; the Hoﬁ'ble Supreme Court
which obgerved, while Jdeciding not to interfere with the
afo;esaid judguent of the Chandigarh Bench, that ithe total
lenath of service in the promotional pozt shonld ke takaen

ints conzideration while Jdetermining the zenicvity. In our

view, thiz alz: does not mean that the Hon'kle Supreme court

~
-

gqave any specific  Jdirecticon  regarding  any  paviicular

treatment to ke gJgiven t£o the adhoc service rendzred by an

D

employee before his appointment on regular kasis, for the
rarpose of determinaticon of hiz seniovity. The expression
total length of service geems to have been wused Ly the
Hon'kle Supreme Conrt in the conktext of ithe cheervations of

th

D

Chandigarh Bench <f the Trikunal Ethat the senicritcy
ghould be determined on the hasiz of the general principles
apprlicakble for Jdetermination of aenicrity of promotess.

However,

& already stated above, after receipt oEf the
judgment in Mchinder Tomar c3ase and the Hon'kle Supreme
>
Courts decision not to interfere with it, the responients
Avew up the zseniority list of UDC2 by taking into account
their total length of zervice inclnding service rendered on
adhoc hasziz. However, these ohsevvaticona of the Hon'kle
Supreme Courk Ao not 32 ajJainst the interpretation given ﬁo
"theze by the offizial respondents whilz Jdstermining the

by taking Ctotal lenyth of

o
7]

genicsrity of the applican
gervice including adhos sevvice rvendered by them £for the

purpode of Jdetermining their seniority.

15, W2 now 32 kack to the judgment of the Principal Fench

10

U]

in Asghok Mehta sasgs on which ales reliance haz heen placed

by the Jaipur Bench of the Trikunal in Sanesh MNarain Chawla
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case. The jundament  in Ashok Mehtsa  cas
judgment. In this judgment of the Full Bench z veference was
alzo made to an earlisr Full Pench Jjudgment in the case of
R.D.Gupta and Ors., Vs, Union of India and Ors. in OA lo.
1147722, There were 1 questicns referrved to the Full EBench

for decigion in Aszhok Mehta casze ot none of thesge wa

(]

gpzcifically whether adhoc zervice rendered by an employs

M

hefore requlavization iz to be counted for the purpose of

geniovrity. However, after refzrring to the earlier judgment

of the Full Bench in F.D.3upta case, the Full Bench in Ashok -
Mehta case has alss made obeservatiins reJarding the
eatment to ke given to adhos gervice for the purposs of

determinztion o genicrity. The following were the

ps

shezervations of Lthe Full Bench in this rejard:-

[
=
{1
[07]

"A, The Cupreme Conrt in Mchindsr Dumar'szs case
obhserved that the appropriate rules for dstermining the
geniovity of the officers iz the total length of
gervice in the promcobiconal posts which would Jdepend
upon the actwal Jdate when they were promoted. The
second  anawer Jiveniby the Bill Enthn&fthe.Tﬁbunalin{
Gupta's casz =xplaining how this obsesrvation of ‘the
Suprem:z Court should he understood on the total length
of service in the promoticonal post and that the total
length of zervise zhould be determined faking into
account the actual Jdate of promotion. What this in the
context means has béen z2rplained by the Full Eench in
Gupta's case. It iz madz <lear that if an semplovee is
promoted after  the DFC has  found him  fit  for
promotion, that pericd should count for ssnicrity even
if the rpromotion haz been descriked as ad-hoc or
temporary of officiating. It iz furthsr clarified that
the pericd during which the emploves had kbeen promotsd
zd-hos hasiz by wavy of =top-Jap arrangement Jde

horz the recruitment rules, will have to be ignored.
cslarification given hky the Full Bench in Gupta's

cage is clearly consistent with the law 13id down by
the Suprazme Counrt in JUDGMENT TODAY (Z2) 2.C. 264

betwzen THE DIFECT FECPUILT GINEERING
FRICERPS' ASSOCTIATION AlID OTIEF STZ-\TE oF

L "’ Cf)
< H
m H
L]
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MAHAFRAZTFA AIID OTHEERES. It has been 1aid Adcown  that
wheres an dncumbent is  appointed] to a post  acoording

to rule, hi

D]

Senicvity haz to be countad from the
date of his appoinment irvespsective of  the date of
hiz confirmation. It is further 1aid Jdown that adhoc
promotion made as a stop-gap  arrvangsment  2annct count
for sSenicrity. The principle 'B! laid down by the
Suprems Courk sayis that if the initial  appointment is
not made ky follawing the procedurs laid down by the
rules but the appointee continuess in the post
uninterruptedly till the regularisstion of his zervice
in accordance with the rules, the pericd of cofficiating
gervice will he counted, Relying on thiz ztatement, it
was urged Lefore u2 that =uch of thoze who wers
appointed  on ad=-hoo basis and later on L~gL arised
after z2election by the D.P.C, are entitled to count the
adhoc zervice for zenicrity. It was also urged that
even  the adhcos promoticons were made in pursnance of
the selection made by the D.P.C. It was, however, zhown

by the counsel for the Department with referencs to

w

LP.C. procesdingz: that the selection proceas adopted

h
Cl

v ing adhoc appeointments was not the same a3z the
1

llv
f[o

m=
ction procesds for regular promotion. The DJP.C.
cki

1]
18]

el

|‘D

ion wzg for adhoc promotions and not for regular
prometions. That is the vreason it was peinted out that
n

even  tha

0]
D
1
Lw
iy
)

nted on adhoc basiz in pureanance of a
adhoo procedure of selection adopted Ly the D.P.C. werse
ajain zfubjected to considevation of the D.P.C. when
regular promotiong were requir*d'to be made, The guality
nd nature of zselection process of the Lwoe waz not on

ar. Hence, it wonld not ke vight in these cases to

]

treat the Jdate of adhos promoticon as the: Jdate of
promoticon < in zccordancsce with  the Pulezs. It, wasz,
however, contendsd Lhat thiz doe=s not  make any
Aifference so far az the application of principle 'B' is
conzerned which says that when promoticon i2 not mads
according to rules and ~the employes i3 continue in
gervice until regunlarisation in accordance with Fuoles,
he entire service 2hall count  for  ssniority. The
rue soope and ambit of principle 'B' has een
explained in a later Jdecizion of  the Supreme Court

in the cage reported in AIF 1991 2T 284 hetwzen
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FERHAV CHANDFA JOZHI AL OTHERE ETC. AND UNION OF
INDIA AND OTHEFS. The Adwmbkitz in rejard te the field
~f cperation of principles 'A' and 'BE' have been
clearsd by the Supreme Court. Paragr'fh 28 of the

judament which deals with the aspect may he extrasied

as follows:
(Not reproduced, not being directly relevant)

In view of this elucidaticn it is clear tha
principle 'P' would ke applicakle to casss where the
initial appsintment £3 subatantive pogt or vacancy
iz mada deliberately in disrejJard <f the rulez and
the incumbent allowed £ continue in the post for
longy pervicds like 18 to 20 years without reversion

ervice in

L 1}
()

till the Adate «f regularisaticn o

azcordance with rules there keing pcower in the

fl)
[}

Government ko relax the rules. In such a situation,
gervice hefore regularisation has to be counted

at
wards sesniority. If the rulez empowersed the

te

Government to relax the rules or appeointment, an
inference of implisd relaxation can be Jdrawn. It is
only in presencze of asuch facts and ifsatures that the
pericd I service from  the date of initial

appointment mads by net following the rules  can
d
till the regularisation

count for senicrity

o
M

t the incumbent has contin
in the post uniterruptedl
of his eervice in  accordance  with  the rules.
Principle 'P' o~ames  into  operation  when  except
(sic) circumstances menticned akove exigkt. Otherwise
it is the normal in (esie) principle 'A' which
applied ko cases of appointment made Ade hors the
riules and in such <cases, the s=srvice rendered though
continuous £ill  the date of regularisation in
accordance with ruvlez will not counk f£or seniority.
It i=, thzrefore, wrong to  apply mechanically
principle 'B' to every wcase of appointmant mads de
hore the rulez where the appointes oontinusg in

service until rejulavrizaticn asz per rules.

7. In thz prezent set of cases, initial adhoc
promotions were made and the incumbents continusd in

i
hzse posts until theiv services ware regulariassd

_@J
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in acocordance: with the rulzs. They have nok pleaded
that their adhoc promcticons were made to an
po2te or vacancies deliberately in disreuarc ~f the
es. llor iz it their case that the incumbents
continued on the peosta for long period of akbont 15
te 20 years. The orders of adhoc promoticon clesarly
indicate that they were made in the exigenciezs of
vice stating that the adhoc ﬁromotion dozz na
confer any vights for regular promotion. Hence,
ice rendered a2z 3adhoe promotess Lefore
arization of their sevviceza in purasvance of
tion by regular D.P.C. in aczovrdance with the

rules cannct count for seniority.”

concluding , the rull Bench  made the fxllowing

chegervations contained in para  S5(a) which are Jdirectly

relevant £or the purposze of the preszent casza:-

"The officers promoted on the hasis of seniovity
sukiject to the rejection of unifit and those promcoted
on the result of rthe competitive eramination shall

r
be treated as promotes Fersone promoted Ly both

ny

the modss of promoticon shall e included in a common

Their inter ze geniority has ko be Aetermined on the
basis of their total length of sevvice which will hbe
reckoned from the actual date of theivr promoticon in

3
accordance with the relevant recruitment rules.

Promotion by way of  adhoo  or 2top-3j2ap
arrangzment made Aue to administrative srigencies
and n2t in accordance with rulss cannot count for

seniority.

Frinciple 'E' laid down by the Supreme Court in THE
DIRECT FECPIJIT CLAZE IT1 EIUSTHUEER TG OFEICERS
AZECGOIATICON AND OTHERS will apply as sxplainsd by
the Zupreme Court in DESHAV CHAIIDRA JOEHI AND OTHERS
ETC. Vs. ULIION OF INDIA AL OTHERS ;:-nl'_,' Lo 23ases
where the initial appointment iz wmade deliberately

ard of the rules and the incumkbent allowed
to continue in the post for lony periods of about 15
to 20 years without reversion £ill the Jdate of
regularvization of service in: cordance with rules,

&

£
beiny power in the authoricy to relax the
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15. llow we may consider the effect of the akove decigions

and the obsgesrvations of the Full Bench in Asholr Mshta case on

D
]
il
ﬂ
s
o
2
[
)]

the facts in the present caze. We may clarify h

stage, that we are not falled upeon to decide the Jeneral

hu
‘2
(7}
e

Jquesticon of reatment of wdho. 2rvices followed oy
regularizstion for the purpose of zenioriky. We have to decide
this gquestion in the context of and in the light of the facts
of the caze bhefore us. In =2 far as the present ctasg:z is
concernsd, the undisputed facts ha&e alrveady lLezn mentioned
in para 11 abkove. The appointments of the applicants on adhoc
baziz were after holding the DEC and were against substantive
vacanciez. The respondentz have not taken the stand in their
reply to the present 03 that the appointment of the

applicants, on adhoc baziz, was de hore the rulezs. The

referring to the earlier Full bench judjment in P.D.Gupta
cage, that if an employez iz promcted after the DFC found him

fit for promobion,  that  period  should be seunted  for

=

senicrity even if the promotion has hesn described as adhoo

ot temporary ot officiating . llow in this case a DPC was held

[p

=

before the applicantz were promoted o the poste of 1UD

even on adhos bagis. It iz a different mabter that ancther

2

DPC was held hbefcre they were considered for regulavisation.

{

It is not the caze of the vespondentz in the present 02 that

—

1

t+
eyl
it

first DFC was qualitativ inferior to  that held

10

"]

subsejquently or that rules were appliezd while considering

3
i

o
the applicants for promoticon when the Siret DPC was held.

Thus, in our view when the appointment of the applicants,

<
o

J nao

ul
(7]

even on adhoc kbasis, was after holding of the DPC and

D

de hors the rules and was against sukstantive vacancizg, th

ckbservations <f the Full Eench in F.D.Supta case would apply

-ty the facts of the pressnt case. Az vegards th: conclusions

A
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of the Full Bench in Aszhok Mehta case, as reproduced in para
8(a) therect, the okservations that promckticon by way of adhoc
or stop-Jap arrangemeﬁt made dus to administrative exigsncies
and not in acoordance with rulez would not count for
geniority, would not applicakble in the facts of the present
case, in view of the posgition that the appointments of the
applicants were after holding of the DFC  and ajainat

subztantive vacancieg. There is nothing in the judgment in

Ashck Mzhta case which militiates 33ainast ths <laim of the

applicants that the adhoc zervices vendered by them pricr to
their regularisgation zhoull be‘consiﬂered for reckoning their
seniority in the poat of UDCa. Therefore, in cur view, there
was no  Justificatieon  for the vespondents to reviae the
geniority of the applicants in the light of the Jjudgment of
this Bench of the Trikunal in Ganezh Uarzin Chawla case,
wherein, in any casge, no specific directions were givan as to
how exactly eenisrity of the applicants wazs £o be revised.
Although there were indeed Jdivecticons  therein  that  the
senicority must be revised, there was alaa 5 Airection to the
rezpondents Lo follow the velevant judgments on the subject
and to apply rulze while dAoing @o0. After Lhe divestions were
given Ly Ehe Trikunal for revising the senicority list, it was
for the veapondents o apply the principles of 1eter1 naticon
of senicrity covvectly in the light of varicus judgments of

the Tribkunal, the Hon'lle Supreme Court and the rules. We

oF

hold that in the facts and cirvcumstanczzs of the v

iI'
fit

g2,

L‘

ent =

gxclusicn of adhoe sevvice rendered by the applicants priov

to their regularization on the post of UDT is nob justifiszd.

This is notwithstanding the fact that in the order of
appointment of the applizants their initial appointment has
been dezcribed as adhos and it hasz further been stated that

this ?rulﬂ not confer any vright on them to claim senicrity in
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the post of UDC. We are making this observation for  the

reason that the correct legal principlzss have to ke applied
while determiningy the zenicrity and the true nature of the
adhoc service vendered hasz to ke considered while applving

such principles. We, ac regpondentas ta
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once ajJzin revise the seniocrifty list Ann.2Z sfter counting

the adhos service rendered by the applicants in the post of

16. A Juestion was riised during the avguments that somes

vt

applicants had hkeen appointed on  adhos basgiz ajainat he
vacanciezs meant  for Departmenital  Erxamination guota and,
therzfore, the pericd of zevrvice which was rendzred by them
against the vacancies meant £or Depavtmental EBraminaticon
candidates and hefore their adjustment =3Jainst vacancies
meant for applicantzs themeselves who were to b2 appointsd on

the hkasi

]
Tip
L 7]

of zeniovity-cum-fitness, had to be 2xcluded for
the purpose of veckoning theivr &enicrity. However, it has
alr —JJ" Leen held in Mohinder Tumar <ase that persons coming

from both the strea

=

s i.e. those appointed on the basis of
seniority-cum-£fitness and those coming throwugh Departmental

ore, in

s
I-\

Examination have to ke councted a

fu

promotesza.  Th

12

r
this contexzt, the judgment of the Hon'ble Suprems Court that
total length of service has to be considered for the purpose
)\ w2 ) y\j, l‘c"’Cu/ )

of determining seniorityt Dlsc 1n Ashol: Mehta case the Fuall
zench has held that vota quota principle will not apply while
determining senicrity in

Accordingly the total

including that on  &adhoo
congideration for  the purpoze of dAstermination of ftheid

seniority.

ty ag determinzd

(‘I‘

17. it is unfortunate that the seniori

in 1990 was again nnsgettled in 1994 and it would again be
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ttled in view of cur Jdirections now. But thisz unfortunate

"
h

une

1]

gituation would have hkeen avoided 1f the reszpondents had
carefully considered the wholz makter afiter receipt of the
judgment of this Bench of the Tribunal in Ganesh Narain

Chawla case.

o

le. 3 point was alse raised by the learnsd counzel for the

applicants that one particular policy has besn £ollowed for

(]

¢

as a

[(H)

the whole of India in Jdetermining sehiority of UDCas wher
geparate policy has been £ollowed in Pajazthan region of the
nffice of the Cantral Provident Fund Commiszsicner. We are not
in a position toe comment on this aspect. We would, however,
cbserve thait it is in the intesrest of administration that a
uniform policy regarding determination of seniority should be
followed all over India when the office of Central Provident

Commissioner iz an all India organisation.

19. It ie not necessary for ne ko deal with the other points

raised by the applicanta and the vrespondents in  their

20, In the result, the 0A iz allowad. The senicrity list

Annezxure-A2 and ovrder at  Annerure-3Al  svre 2ot aside. The

respondents are Jdivected to preparse a revized senicrity list

within a periocd of fonr months from the Jdate of veceipt of a

Lo costs.

¢

copy of this order. 1o order a

4]

CHauar

(0.P.Sharma) (Gopal Krishna)

Administrative Member Vice Chairman





