IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR

Date of order:  A.d August, 2001
- OA Ne.171/96

Naseel Beg s/c Shri Akker Eeq, r/o village Zilawada via Srinagar,

District A-mer, presently working as Mason Gr.I1I1, in’the office of
Dy. Chief Mechanical Enginesr (C&W), Western Railway, Ajmer.
| ..Applicant
Versus
1. The Union of India through General Manager, Westerh
| Railway, Churchgate, Eombay.

2. Deputy Chief Mechanical Engineer (Csrriage and Wagoﬁ)(

~Western Railwey, AJwer.

;.'ﬁespondents

Mr. P.P.Mathur, proxzy couﬁsel te Mr. R.N.Mathur, counsel for the
applicant | |
Mr. Hemant ®Gupka, proxy counsel to 'Mr. M.Rafiq, ~wunsel for the

‘respondents
A Y

CORAM:
Hon'ble Mr. S.K.Agarwél, Judicisl Member
Hon'ble Mr.A.P.Nagreth, Administrative Member

s

ORLER

Per Hon'ble Mr. A.P.Nagrath, Administrative Member

By filing this applic%tion, applicant seeke directicns
to the.respandents to!prcmuke him to thé poet of Meson Gr.IT and to
include his.name in the'éeniority liét of Mason Gr.l1I by considefing
his seniority on the post of Mason Gr.IIT with effect from his initial

date of arpointmenk -on the afcresaid post i.e. 12.2.1982.

2. ‘The applicant had earlier filed 3 No;670/93 with the
prayer the he ke trested as Mascn ar.IIT w.e.f. 28.10.1982. This OB

came to be decided by an corder dated 25.4.1995 sllowing the

L

et



: 2 ¢
application, the respondents were directed tc continﬁé the applicant
on the post of.Méson, as if he'held the post from the date on which he
was originélly promoted té this gcet; This ordef was inmlemented by
the ﬂrespondents vide letter dated '12.8.95 (Ann.2l) and it was
mentioned, inter.alia, that the appliéant is the senicrmost in Gr;III
and will be considered for promotion tovMas;n Gr.lII wheﬁ a vacancy
arises,in>futﬁre. The applicant‘has not challenged this order, but his

prayer is that he ke promoted to Gr.II and be included in the

seniority list of Mason Gr.II.

3. | We have peruséd the doouments brought on record by tﬁe
applicant ané the reply of the resédndents. While the respondents have
admittedly'iuplemented the -vder pessed in TA No.670,93 by issuing
Ann.Al, khe date bf.assigning senicrity to>the applicant in Gr.III has
not been specified. Even in the reply, to which a rejoiﬁﬁer.has been
filéd.by the applicant, the resp@ndents have not made anybattempt to
clarify this position as to from which date the seniority in Gr.III
has been assignéd to the arplicant. It is admitted by the.fespondents
in thevordef'Ann.Al thot he is the senicrmost, but unless his name is
interpclated in the seniority list, the positién remains vague. The
respondents have tfied to take a stand in the réply that the applicant
was temporarily :asted.as Mason on 23.10.82 égainst a work-charged
post. Later on the said nnrk—chafged posk was ewrrendered and the
applicant reported beék to his originai post of Caneman w.e.f.
23.12.1983. We find that the seme stand had heen taken by the
respondents in ﬁheir reply to 0A MNo. &70/23. It was obsefved by the
Tribunal that a copy of the communication dated 23. 2.83, under which
the ép@diéaht had tﬁen stated to have reported fbr joining duty'as
Caneman has nét heen .presented, althongh, a reference to this

: ’ and .
communication has keen made in the reply /that reversion to the lower

. post of Céneman had not been substantiated Ly the records. It was alsc
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ststed in that crder thst the applicant had razsed the trade test for
the post of Mason and was thue entitléd tc hold that poet. In view of
such clear chbeervaticnz, the'respondénts"attempt»to take the same
stand against the applicant‘ now  appesrs  to ws vather strange.
interestingly, even in reply tg the present OA Lefore us, respondents
have lizted the letter dated 23. 2;?3 as Amn.Rl but the ssme has
actually not been filed.vWe are conﬁinced that in view of the <rder
;essed'in DA Mo, E70/93 the arplicant is entitled Lo Mascon Gr.III
w.e.f. 22.10.22 as the rvesponderite themselves have failed to indisate
any definite daté of assignihg geniority o the applicant and to
rrevide & convincing justification_therefqr. Having held that the

arplicant is entitled tco senicrity in Sr.IIT w.e.f. 23.10.87, he is

cbvisusly entitled to ke rlaced in the cadre of Mascn at arprcpriate

position with respect to this Jate. However, in view of the fact that
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positicon has'got décided as Mason Gr.IIT 4nly in cbnéequence of
the crder passed in OA 1o.570/92, no direction can ke dissued to
rromote the éfplicantljy_reverting thcge who had already heen promoted
ta r.II, wvhen senicrity of the applicant in.Gr.III remained in a
fluid state. The ~nly ~curse open to the respondente is té congider
the ~sse ~f the applicant for pronofion o 3r.II when the next vacancy

arices after f:llowing the rrocedure prescribed under the rules and to

grant proferma fivation to the spplicant with respect tc his next

Jjunicr. In such a gitwvaticon and in view of the law laidd-wm Ly

Hon'ble the Zupreme Court in the case of State of Haryans and -ra. v.
O.FuGupta, 199G E0C (L&S) ¢33, arresrs are not peyable to the

applicant.

4, In view éf_the discussicns as aférésaid, wve partly allow
this application by dirécting the respnndents'ta assian seniority pdal
the'épplicant as Mescon Gr.I1T weel f. 23.10.1982, A= soon as & vatanty
in Gr.Ii kecomes availskle, respondents shall consider the caze of the

applicant for pronction after following the procedure prescribed under
/
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the rulez. On his promstion to Gr.IT, the applicant shall ke entitled
te proforms fixskicn with regrect to his next junizr determined cn the
basis «f his genicrity in Gr.III as 23.10.32. Hiwever, the applicant,

cn his promction to Gr.IT, ishall not ke

]

ntitled to any arrears_on

account of proforma fixzation, o order as to costs.

(A.P.NAGEATH) _ (2.E.AGRRWAL)
Adm. Menber ' Judl .Member
v | .
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