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Hl THE CErJTRAL ADMINISTRATIVE TI.UBUHAL 1 .JA IFUP BEIJO:H 1 

JAIPUR 

OA l'J.:o.l:-7/1996 

Y:uldeep Sharma 3.'•:· Shri S.S.Sharma, resident .:.f •:Jpp•:.e:ite 

Nanda Ja i t=·U r r,:.resently p.:.sted as 

Additional Divisional Commissioner, Bikaner 

Applicant 

Versus 

1. The Union of India through Secretary t~ the 

Government, Minietry C·f Personnel, Public 

Grievances and Pene:i.:.ns, Deptt •. :.f Personnel and 

Training, Central Secretariat, new Delhi 

2. The State of Pajasthan through its ~hief Secretary, 

Secretariat, Jaipur. 

•• Respondents 

Mr. Mahendra Singh, counsel for th~ applicant 

Mr. s.~.Hasan, c0unsel for respondent No.1 

Mr. B.N.Purohit, co:·unsel f,:.r reep.:.ndents no: .• ~ 

CORAM~ 

Hon'ble Mr. O.F.Sharma, Administrative Member 

Hon'ble Mr. Ratan Prakaeh, Judicial Member 

ORDER 

Per H0n1tle Mr~ 0.F.8harma, Administrative Member 

In thie Ol~. the f,:.ll.:·Hing reliefe \·Jere .:::laimed t.y 

the applicant: 

i ) The pr.:.vie.:. t::·. Regulati.:.n 7(3), .F··~o;Julati·:·n 7(-1), 

the firet proviso to Regulation 7(-1) and the second 

Regul at i .:.n c..f the Indian 

Adminietrative Set~vi :::e (Ar:·PC·intment by t=T.:.m.:·ti.:·n) 

Regulatione, 10:.5 may J:.e de·:::lared as 1Jltra vires 

and unconetitutional and be struck down. 

ii) The resp.:.ndents may be .:lire.:::ted to:. co:•nsider the 

OvJ.,-... 
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case of the applicant for appointment to the Indian 

Administrative Service the basis of his 

unco:mditi.:.nal in.::lusi.:•n in the select list .:.f the 

year 1~,95 aga inet the vacan.::y arising .:.n 1. 7. E195 

with all consequential benefits at par with persons 

apr, .. :·inted t.:· the Indian Administrative Service in 

1995 who were below him in the select list. 

Alternatively, without prejudice to the above 

prayers the respondents may be directed to consider 

whether it will be to \vi thh·:·ld the 

applicant•s promotion to the Indian Administrative 

Service having regard to the nature of allegations 

levelled against the applicant in the charge sheet 

issued to him and other relevant considerations. 

iv) In the alternati·ve and with.:•ut prejudice t.:• the 

abo:-·ve prayers, the rec-p·:.ndente may t.e directed to 

keep one post of Indian Administrative Service 

2. 

vacant, in respect of which selections were made in 

1995 and in the event of the applicant being 

exonerated from the charges framed against him, the 

resp.:.ndents may be directed pr .:.m•:. t e the 

applicant ar;:~::~.inst such va.::ant 

c·:·ne.equential benefits at par with pereons below 

him in the sele:::t list wh<:· were prc.m.:.ted t.:. the 

Indian Administrative Service in 1095. 

After the matter was heard by the Di·Jiei·:·n Bench 

consieting of the Hon 1 ble Adminietrative Member and the 

Hc.n • ble Lludf.:::ial Member, there was a difference .:.f ·=·pini.:m 

beh;een them with regard to the .:.utc.::.me .:.f the OA and the 

reliefs to be granted to the 3.pplic3.nt. The Hon•ble 

Administrative Member was of the view that although no 

relief was admissible to the applicant, the proviso to 

Regulation 7(3), Regulation 7(4), the firet proviso to 

r-
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Regulation 7(~) and the second provieo to Regulation 9(1) of 

the Indian Administrative Service (Appointment by Promotion) 

Regulations, 1955 created a situation whereby there was 

14 and 16 (1) ·:·f the r:o:.nstitution 

and, therefore, directed that if the applicant ie eventually 

exc.neratecl .:.f the charges framed against him and if he is 

ctherwise eligible for app0intment on the basie of inclusion 

of his name in the select list drawn up in January, 1995, he 

shall be granted pr·:·m·:·ti·:,n to the IAS fr·":~m the date from 

which an officer next junior to him has been granted 

' -..JI promotion. The Hon'ble Judicial Member, however, was of the 

view that the respondente should be directed to consider the 

case C•f the applicant and o:·n the t..:tsis ·:·f hie name being 

unconditionally placed in the list prepared by the Selection 

Ccrnmittee, include his name in the select list .:.f the year 

1995 as obtainable en 1.7.1995 when a vacancy arose in the 

State Cadre of IAS and to issue consequential orders 

regarding the applicant's promotion to the IAS with all 

consequential benefits at p~r with persone junior to him and 

placed below the applicant in the select list who h:tve been 

pr.:.mr:.ted t·:. the IJI.S in the year 199: .• With regard t.:. the 

relief at item lk·. (i) at .. :.ve r:::laimed by the ar,:.plicant, the 

Hon'ble Judi·::ial Member held that it \vas n.:·t necessary to 

consider it in view of the peculiar facte of the ca~e. 

.., -·. On account of difference of opinion arising as 

the following three questions were framed and 

referred to the Hon'tle Chairman: 

(i) Whether the applicant is entitled to appointment to 

the IAS \v.e.f. 1.7.1995~ the date c.n whi.::h Shri 

R.P.Nag retired~ of unconditional 

inclusion of applicant's name in the 'List' 

prepared 3nd forwarded t.y the State Government 

under the I.A.2 .. (App.:,intment t.y 

" -
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Regulations, 1955 to the UPSC and the Central 

Government and also tefcre S.l~.l995 when the 

charge~heet was issued to him ? 

(ii) Whether the appli.::ant ie entitled to be app•Jinted 

tc• the IAS \v.e.f. 1.7.19S'5 C•r from a subsequent 

date when his juniors were appointed to the IA2 out 

of the ~aid :=elect liet regardless c.f \vhether a 

chargesheet h3d been iseued to the applicant before 

the date on which pers.:ms juni.:.r t.:. the applicant 

had been appointed to the IAS out of the said 

select list ? 

( i i i ) Whethet pr~visions of Regulation 7 and Regulation 9 

of the I.A.S. ( App•:•i ntment by Fr.:.mot ion) 

Regulations, 1055 together create a situation 

leading to vi0lation of Arti.::lee 1~ and 16 of the 

Constitution, inasmur::h as th·:.ugh pet·s.:.ns juni.:.r t·~ 

the apy_:'·l i cant may have been app•:.i nt eel tc· the IA3 

yet the ap~licant may not te appointed to the IAS 

inspite of his eubsequent e~oneration from the 

charges framed against him, on the ground that the 

select list in which the appli.::ant 's name figured; 

may lapse after a fresh Selection Committee meets ? 

4. The H.:.n 't.le Chairman heard the matter as a Third 

Member and vide his .::·rd.:-r, Hhich was t=·ron•:.un.::ed C•n :=:Oth 

February, 1998, answered the questions framed as follows: 

"13. In the li9ht .:,f my afc.re~aid diecussione, my 

ansHere to the quest i.:.ns p.:.sed are as f,:.llC·lvS:-

( i ) . No. The is entitled 

app~intment to the IAS w.e.f. 1.7.1995; the date on 

whi·::h Shri R.F.HaoJ retired, o:.r at any time t.ef.:.re 

I? .1~. E19:., be.::aue.;. by then n·=' junic·r persc.n lvas 

given any appointment. 

(ii) No. The applicant \oTas n.:.t entitled tc. be 
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subsequ~nt date when his juniors were appointed to 

the IAS out .:.f the said Sele.::t List, disregarding 

the charge-sheet issued to the applicant before the 

date .:.n which pers.:.ns junio:'r to the appli·:::ant had 

been app•:.intecl t.:• the IAS out of the said 3elect 

List. 

(iii). No. The provisions of regulation 7 and 

regulation 9 of the IAS (Appointment by Promotion) 

create any situation leading to violation of 

Articles 14 and 16 of the Constitution on the 

gr.:mnds stated, which appear to be misplaced." 

The Hc·n't.le Chairman further directed that the papers be 

placed bef.:·re the Divisi.Jn Bench fc·r further h·:aring and 

disposal of the case in accordance with law. 

~ _,. Acc.:.rdi ngly, the rna t ter \vas heard by us on 

2.3.199e. Shri Mahendra Singh arguing for the applicant 

stated that the Hc.n'ble Administrative Member had dire.:::ted 

vide para ~e of his order that if the applicant is 

eventually exonerated of the charges framed against him, and 

if he is otherwise eligible for appointment on the basis of 

inclusion of his name in the s~lect list drawn up in 

January, 1995, he shall be granted promotion to the IAS from 

the date from \vhich .an .:officer next juni.:•J: to:· him has been 

granted promotion. The reason behind this directicn was that 

the Administrative Member has held that 

' 
the vari·:.us 

provisions of Promotion Pegulation~ of 1955 are violative of 

Articles 14 and 16(1) of the Conetituti.:n to the extent that 

these provide for a certain discrimination against the 

appli.-::ant (his n.:.t bein9 apJ.:•ointed t.:, the IA2 even after 

exoneration from the charges framed against him if the 

select list has already lapsed). He then drew our attention 
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t•:·. the obeer~rati.::·ns •Jf the H.:.n'ble Chairman at page 1-1 .:of 

his 0rder which partly read as under: 

"Because the list required to be prepared under 

regulation 5( 1) has tc. e:-:ceed by 25 per.-:ent of the 

anticipated vacancies and because in the next year, a 

fresh list is to te prepared, the old list would 

naturally lapse, tut the list would eurvive in regard 

tc· the o:)fficer f·:-·r wh.:·m •Jne va•~an•::y was l:ept vacant 

under second proviso to regulation 9(1). That vacancy 

would be filled in by the C·fficer who:· was deemed to 

-J be provisi·:mally in•-:luded in the Select List, if he 

is ultimately acquitted. If not acquitt~d, that 

vacan.::y may be treated as fresh vacan.::y durino;:~ the 

year he was fc.und ·guilty ancl, thus, n.:.t entitled t•J 

appointment. If interpreted in this manner, the 

impugned previsions in regulations 7 and 9 would 

appear to te intra vires and not ultra vires." 

He urged that whatever may be the reasoning of the 

Administrative Member and the H·:on'ble Chairman, b·:.th have 

expressed the view that the applicant would be entitled to 

pr.:om.:•ti.:.n .:.n his being ex·:·nerated from the charo;:~es framed 

against him regardless of whether the select list has lapsed 
I 

c.r not. He, therefore, prayed that a dire•::ti.Jn may nc.w be 

issued that the applicant may be granted promotion from the 

date frc.m \vhich a pers.:m juni.:·r t·:· the applicant has t·een 

granted pr.:,m.:.ti.:·n .:.ut .Jf the select list .:,f 199~, if the 

applicant is eventually e~:onera ted .:. f the charges framed 

against him. 

(:, . Shri B.N.Purohit, learned counsel for respondent 

N.: .• ~, stated durin9 his .:.ral arguments th3.t the answers t.:o 

all the three questions by the Hon'ble Chairman are in the 

negative. Whatever may the reaeone contained in the order of 

the Hon'ble Chairman, it is the final conclueions which 

~J 
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matter. He, theref.:.re, ~tated that the apr:·licant \vas n.:.t 

entitled to any relief claimed by him. 

7. We have heard the learned .:.:.unsel for the parties 

and have considered the matter carefully. 

8. The point which i~ no:.w being raised by the learned 

CC•Un~el f.:.r the a~_:.pl i .:ant after the .:.pini eon .given by 
\ 

Hc.n'ble the ~hairman as Third Member relates to an 

alternative relief •:laimed by him in Para f; (d) .:.f the •:•A. 

While arriving at the conclusions given by Hon'ble 

Administratiue Member in a separate .:::order an .:.J:.servatL:m 

has also been made in r,·ara ::::.:: .:.f the c,rder relating to 
J 

this .:~lternative relief~H·:·n't.le the Ch3irman has al~o 
h 

observed about it at page 1~ of his order. Yet the 

alternative relief as so:.ught f.:·.r by the appl i •::ant has n.~t 

been granted. There is a distin~tion between the findings 

arrived at and reasonings given .t0 arrive at the findings. 

Theref.:.re, the reas•:-.ns given de. nc.t am.:.unt t·:• findings. 

Moreover, thre~ ~pecific questi0ns were referred to by the 

Divi~i.:.n Bench tc. H.:.n 'ble the Chairman. These have been 

answered in the negative vid~ 0rder of the Hon'ble 

Chairman dated .=:o.:=.:.EJ'~J8. While aneHering the queetic·ns, 

the Hon'ble Chairman has agreed Hith the findings given by 

Hon'ble the Administrative Member except tho~e with regard 

to the vires of Regulation 7 and 9 of the I.A.S. 

(Appcintment by Promotion) Regulations, 1955 (~n Hhich 

di fferin9 have been 9iven by Ho:.n 1 ble the 

Administrative Member and Hon'tle the Chairman sitting as 

the Third Member). Acc.:.rdingly, this OA deeerves to:. be 

reje.:ted by decisi·:·n of the maj·:·rity under se.:tion ~r: .. :.f 

the Administrative TribunaL=. Ao:~t I 198~·- The ple3, 

theref.:.re, n.:-.w raised by the learned •X•Unsel fo:.r the 

applicant ~annot ~ucceed and is diealloHed. 

q_J 
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9. •:.:.nsequent 1 y, the majc.rity vi e\or is that the 

arplicant ie not entitled to appointment to the IAS 

w.e.f. 1.7.1•;,·;,:,, the date c.n whi•::h Shri R.P. nag retired 

or at any time bef.:.re 8.L::.E,~•5, f·:·r the reasc.n th.:tt by 

then no junior person was given any appointment. Further, 

the majority vie\-1 ie that the appli.::ant \vas n.:ot entitled 

to be app.:.inted tc· the IAS \·l.e.f. 1.7.199.: .• :.r frc.m a 

subsequent date when his juniors were appointed to the IAS 

out of the .=aid eelect list disregarding the •Jhar9eeheet 

issued to the applicant had been appointed to .the IAS out 

c.f the said sele.::t 1 is t. Ac.::.:.rdi ngl y, this OA deserves 

rejection and is hereby dismissed with no order as to 

costs. 

;'1~ , 

( ~tV . 
Ratan~rakash) 

Judicial Member 

0 _J, 
(O.P.sJ·arma) 

Adminietrative Member 


