I THE CENTRAL ADMIMNIETRATIVE TRIBIIAL, JAIFUP BEINCH,
JAIPUR

A Mo, 1E87,/19%96 Date of order: [Q.03.195%3

Fuldeep Sharma &'c 32hri 2.Z.Zharma, resident of Jppogite
Manda House, llew <2olony,  Jaipur  presently posted as
Additional Divieional Commissicsner, Bikaner

.. Applicant

Versus
1. The Union of India through Secretary to  the
o Government, Ministry of Persconnel, Fublic
Grievancez and Pencions, Depkt. of Fersonnel and

Tréining, Central Sécretariat, llew Delhi
The State of Pajasthan through ites Thief Zecretary,
Secretariat, Jaipur.
.e Reépondents
Mr. Mahendra 2Singh, counsel f:r the applicant
‘Mr. S.S.Hasan, <~ounszel for respondent MNoll
Mr. B.N.Purchit, counsel for respondents Ho.:
CORAM:
Hon'ble Mr. O.F.Zharma, Administrative Member
Hon'kle Mr. Ratan Pralkash, Judicial Member
ORDER

Per Bon'kle Mrs ©:;FP:Zharma, Administrative Member

In this NA the following reliefs were claimed Ly
the applicant:
i) The praviso to PRegulation 7(2), Ezgulation 7(4),
the first proviss to Regnlakion 7(4) and the second

proviss t>  Regulation  2(1) of the Indian

Adminigtrative Servize (Appointment by Fromotion)

'O

]

Requlation

¢ 19285 may ke Jdeclared as ultra vires

-

and unconetituticnal and ke struck Jdown.

ii) The respondents may he Jdirected to consider the




N Ce

case of the applicant for appointment to the Indian
Administrative éervice on the basis nf his
nnconditiconal inclusion in the selest list of the
year 1995 againét the vacancy arising on 1.7.1955
with all consegquential henefits at par with persons
appcinted to the Indian Administrative BService in
1995 who wefe below him in the select list.

iii) Alternatively; witheout prejudice t.o the akove
rrayers the respondents may be directed to consider
whether it will be proper to  withhald the
aprlicant's promcotion to the Indian Administrative
Service having regard teo the nature of allegaticns
levelled against the applicant in the charge sheet
issued t2 him and other relevant consideraticns.

iv) In the alternative and without prejudice to the
akove prayers, the respondentes may ke directed tno
keep ~ne post of Indian Administrative Serviece
vacant, in respect of which selectians were made in
1995 and in the event «of the applicant bkeing
exonerated from the charges framed against him, the
respondents may be  directed Lo promote the
aprlicant against such vacant =y with all
congequential henefits at par with persons below
him in the selezt list whc were promoted to the
Indian Administrative Zervice in 1935,

2. After the matter was heard ky the Divigion PRench

coneisting <f the Hen'kle Administrative Member and the

Hon'kble Judicial Member, there was a difference of opinion

letween them with regard to the cutcome of the 0A and the

reliefs to ke granted tov the applicant. The Hon'ble

Administrative Member was of the view that although no

relief waé admissilklle t~ the applicant, the proviss to

Requlation 7(2), Regulation 7(4), the first proviss to

(4
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Regnlaticon 7(4) and the second provies to Fegulaticon 9(1) of
the Indian Administrative Service (Appointment by Promcoticon)
Regulatione, 1955 created .a gituaticon whereby there was
violation of Articles 14 and 16 (1) ~f the Constitution
and, therefore, directed thatiif the applicant is eventually
excnerated of the charges framed against him and if he is
ctherwize eligible for apppintment on the basis <f inclusion
of his nam2 in the select lisk Arawn up in January, 1995, he
shall be granted promcotion to the IAS from the Adate frem
which an «officer next Jjunior vto him has been granted
premcticon. The Hon'kle Judicial Member, however, was of the
view that the respondents should be directed to consider the

cace of the applicant and on the bkasis <~f his name bheing

unconditicnally placed in the list prepared by the Selection

Cocmmittee, include his name in the select list of the year
1995 as coktainable on 1.7.1%3%% when a vacancy arase in the
State Cadre of IAZ and to issue confequential crders
regarding the applicant's pro%otion to the IAS with all
congequential benefits at par with persone junisr to him and
rlaced hkelow the applicant in the select list who have been
promoted t£o the IAS in the year 1995, With regard to the
relief at item MNo. (i) akove claimed Ly the applicant, the

Hon'ble Judicial Member held that it was not necessary tao

consider it in view of the peculiar facte of the cacse

(48]

. on  account of difference of opinion arising as
above, the following three questicons were framed and

referred to the Hon'kle Chairman:

(1) ' Whether the applicant i= entitled to appointment o

the IAZ w.e.f. 1.7.1995; the date on which Shri
R.F.lag vretired; @n account of uneonditional
inclugion ~f applicant's name in the 'List’
prepared and forwarded 'by the Etate Government

under the T.A.2. (Appointment' Ly Promction)

0
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Regulatizne, 1955 te the UF3? and the cCentral
Go&ernment and also  Lhefore 3.12.1995 when the
chargesheet was issued to him ?

(ii) Whether the applicant is entitled teo bhe appointed
to the IAS w.e.f. 1.7.122% or from a subsequent
date when his junicrs were appointed fo‘the.IAS cnut
nf the said =zelect list regardless <f whether a
charqezheet had heen issued to the applicant Lefore
the date ~n which persons Jjunicr to the applicant
had bheen appointed to the TIAZ omut of the =aid

-~ select list ? |

(iii) Whether praovisicns o~f Regulation 7 and Regulaticon 2
of the T.2.8. (Appointment by Promotion)
Regulations, 1955 together create a situation
leading to violation of Articies 11 and 1& of the

ion, inasmuch as though persons junior to

t

Constitu
the applicant may have been appointed to the IAS
yet the aprlicant may not ke apnointed £t the IAS
inspite of his subsejquent exoneration from the
chargez framed against him, on the ground that the
select list in which the applicant's name figured;
may lapse after a fresh Selection Commitkbee meets 7
4. The Hon'kle Chairman heard the matter as a Third
Memker and vide his order, which was proncunced on Z0th
February, 1992, answered the questions framed as follows:
"13. In the light of my afcoresaid discussiong, my
answvers to the cuesticns posed are azs follows:-—
(i). Mo. The applicant is not  entitled to
apprintment tc the IAS w.e.f. 1.7.1%3%5; the date on
which Shri R.FP.Mag retired, «<r at any time hkefcore
8.13.1995} beranse Ly then no junicr perscn was
given any app&intment.

(ii) Mo. The applicant was not entitled to be

0|
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arpointed to the IAS w.e.f. 1.7.19%5 cr from a
-subsequént‘date when his juni-re were appointed to
the IAS out of the 3aid Select List, disregarding
the charge—éheet issued te the applicant hefcore the
date on which peraons Jjunior to the applicant had
been appointed to the TAZ ocut of the said Select
List.
(iii). No. The provisioﬁs of reéulatiqn 7 and
regunlaticn 9 cf the IAS (Appointment by Promotion)
Regulations, 1955 together or in isclation do not
create any situnation leading to viclation of
Articles 14 and 16 of the Constituticn con  the
grounds stated, which appear to be misplaced.”
The Hon'lkle Chairman further directed that the rpapers hLe
placed hefore the Divieion Bench fnr further hearing and-
disposal nf the case in accordance with law.
5. Accordingly, the "matter was heard by us o¢n

@

1.1992, Zhri Mahendra &Singh arguing f£f:r the applicant

[gN]

stated that fthe Hon'kle Administrative Member had directed
vide para 2° of his «order that if the applicant is

eventnally excnerated of the charges framed against him, and

~if he is otherwise eligikle for appointment <n the basis of

inclusion of his name in the sél-ct list drawn up in
January, 19295, he =shall Le granted promoticn to the IAZ from
the date from which an officer next junicr to him has been
granted promotion. The reassn behind this directicn was that
the Administra%ive'vMember has held that the variouas
proviéions of Promoticn Pequlaticong of 1955 are violative of
Articlés 14 and 16(1) of the Constituficn t~ the extent that
these provide for a certain 'discrimination against the
applicant (his not hkeing appointed to the IAZ even after
excneraticn from the charges framed against him if the

gelect list has already lapsed). He then drew cur attenticon

i
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t~ the ochservaticns of the Han'ble Chairman at rage 14 of
his order which partly read as under:
"BPecanse the 1list reguired to be prepared under
regnlaticn 5(1) has to exceed by 25 percent of the'
anticipated vacancies and hecause in the next year, a
fresh 1list is to ke rprepared, the old list would
naturally lapse, kut the list would survive in regard
to the officer for whaom one vacancy was kept vacant
under second proviac to regulation 2(1). That vacancy
would ke filled in by thé cfficer wha was deemed to
be.provisionally included in the Select List, if he
is wultimately acquitted. If not acquitted, that
vacancy may he treated as fresh vacancy during the
vear he was found guilty and, thus,.not entitled to
appointment. If  interpreted in this manner, the
impugned provisiohs in regulations 7 and 9 would
aprear to ke intra virea and not ultra vires."
He urged +that whatever may be the reascning of the
Administrative Memher and the Hon'kle Chairman, both have
expresced the view that the applicant would be entitled to
promoticon on his heing excnerated from the charges framed
aninst him regardless ~f wherther the select list has lapsed
or not. He, ftherefore, prayed that a direction may now be
issued that the applicant may bhe granted promotion from the
date from which a rerson junior to the applicant has Lkeen
granted promcotion ont of the select list of 1995, if the
applicant is eventually exonerated «<f the rcharges framesd
against him.
G, Shri B.N.Purohit, learned ccunsel for respandent
Mz.2, stated during his oral arguments that the anawers to
all the three Juestions by the Hon'lkle Chairman are in the
negative. Whatever may the reascns contained in the order of

the Heon'ble Chairman, it is the final conclusions which

o
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matter. He, theref:ore, stated that the applicant wae not
entitled to any relief claimed by him.

7. We have heard the 1learned counsel for the-parties
and have coneidered the matter carefully.

a. The point which is= now bheing raised by the learned

~counsel  for the applicant after the opinion given by

\
Hon'kle the Chairman as Third Memker relates to  an

alternative relief claimed by him in Pafa £(d) «f the oA,
While arriving at the «conclusions given by Hon'ble
Administrative Memker in a ceparate order an ckservation
has also been made in para 22 <f the corder relating to
this alternative reiieffijéon'ble the Thairman has also
oheerved akout it at page 14 of his order. Yet the
alternative relief as sought for by the applicant has not
keen granted. There is a distinctizn between the findings
arrived at and réasonings Jiven to arrive at the findings.
Therefore, the reascns given dc¢ not amount ko findings.
Moreo&ér, three cpecific questioné were referred to by the
Divisisn Bench tc Han'ble the Chairman. These have Leen
answered in the negative vide order. +f the Hon'ble
Chairman Jdated Z0.2.19%2, While answering the questicns,
the Hon'kle Chairman has agreed with the findings given by
Hon'kbile the Administrative Member except thoze with regard
to the vires of Regnlation 7 and % of the TI.A.3.
(App-intment by Praomctisn) Resgulations, 1955 (on which
Aiffering opinions  have keen 9given Lky Hon'kle  the
AdministratiQe Membker and Hon'kle the Chairman sitting as
the Third Member). Accordingly, this DA deserves to he

rejected by decisisn of the majority under Zection 26 of

»}

5. The plea,

()
v

the Administrative Triktunalzs Act, 19
therefore, now raised by the 1learned ocounsel for the

applicant cannot succeed and is disallowed.

i
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9. Zongedquently, the majority view is that the
applicant is not entitled to appointment £ the IAS

w.e.f. 1.7.12%%, the date on which Shri R.P. lag retired
or at any time kefore 5.12.19%5%, for the‘reasan that by
then no junior perzon was given any aprpointment. Further,
the majority view is that the applicant was n#t entitled

to be appointed to the IAS w.e.f. 1.7.1995 or froem a

'subsequent date when hisg junicras were apprinted tos the IAS

cut of the gaid e

4]

lect liet disregarding the shargecheet

issued to the applicant had heen aprcinted to the IAS sut

)
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of the gaid selest list. Accardingly, this

rejection and iz hereby dismissed with neo order as to
costs.

:}7}. G
(RaténéPrakash) _ (O.P.Sléfﬁé),
Judicial Memher _ Administrative Memker
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