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Date of decisicn: f?(((lﬂA&s]

S.P.Gokte e, Late Shri P.l .3akte, Agsistant
Cemmisziconer (Technical), <Cnstoms & Central Excise,
Jaipur.

Trilsk Chand Dhameja g,/2 Shri Laxman Das Dhameja,
Asgistant Commissicnet, Tentral Excige bivisgion,
Udaipur.

Arjun Tialsani s,/ Zhri I"hetan Mal, Assistant
Commigeizner (Valwation), <Customs & Central Excise,
Jaipur.

Maohan Meghnani s/c Late Shri Mitandass, ASsistant
Commissiconer (Vig.), Cunstoms S Central Excise, Jaipur.
J.S.Dhayal s /o Shri Shrichand Dayal, Aszistant
Commissgioner (Cnstem TEch), 2Justome & CJental Excise,
Jaipur.

J.R.Mukheja s/o Shri MangJa Fam Mukheja,
Superintendent, Central Exczise & Cusztoms, Jaipur.

Memi Chand =2,/5 Late Shri 3Gema FRam, GSuperintendent,
Central Exzcise & Customes, Fange Pali.

N_P.Fhatia g,/ Late = Ehri Lekhraj Ehatia,
Surerintendent, Central Excise & Custome, Jaipur.
Virendra t!larangy s, EShri E.2.1arang, Fetd.Asstt.
Cemmiseioner, Customs & <Tentral Ewcisze, Jaipur, t/o

22, &ardar PFatel llagar, Fam Mandir Maryg, ilawa Saral;,

Jaipur.

€.C.Saxena g/ Zhri M.F.Zaxena, Fetired
Surerintendent, Cenkral Excise & <Customs, Jaiﬁur,
r/=6,/301, Malviya Magar, Jaipur.

Y.P.Malik ) Late Shri M.D.Malilk, Fetired
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Superintendent, Central Excise & <Customs, Jaipur, r,'o
Gali N~,2, Ganpati Nagar, Jaipur.

12, B.S.Gupta &/~ Late  Ghri Phaool ~hand, Fetired
Surerintendent, Central EXN:cise & Customs, Jaipur, r,/o
E~67, Shastri Nagar, Jaipur.

... Applicants
V/s

1. Tnizn <f India through Eecretary, Ministry <-f Finance,

Department <f Revenu2, New Delhi.

2. Chairman, Central Becatrd of Execize & Cnetome, MNorth

Blaock, New Delhi.

2. Commizsioner, <TCentral Excise & JCusktoms, Hew ujehtral
Revenue Building, Statune Circle, Jaipur.
4, Shri F.52.Gotecha, Azsistant Commissiconer, ZJentral
Excise Divizion, C-3, Chastri Nagay, Jodhpur.
... Respondents
CORAM:
HON'ELE MF.3.FV.AGAREWAL, JUDICIAL MEMEER
HOM'ELE MF.A.P ,NAGFATH, ADMINISTRFATIVE MEMEER
For the Applicantsa ee. Mr.R.H.Mathur
Far the Pespondents ... Mr.Ehanwar Bagri
ORDER
FEF HON'ELE MF.A.P.ITAGFATH, ADMINISTRATIVE MEMEER
By filing this O0A, the applicants are zeeking
redetermination of their geniority as Inspecteors,

Superintendents and Assisktant Commissiosners in  Central

veige & Cnstome Department 2and seek to be placed above

m

hmse rperscns who were promoted as Inepectoers from the

o+

category of UhZe after 22.10.64d. Zhri F.Z.5ctechs,
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rezpondent No.d, was preomosted az Inaspector from the category
of TDCs on 27.9.67 and the app]icants-claim to be placed
above him in order of senicrity as Ingpectsrs and further
higher qrades. We were given Eto understand at the time of
arguments that the applicants have all superannuated and are

. . . te | :
eekingy hbenefits retrospeciively consedquent oo red%lenatlon

0]

of their seniority.

2. All the applicants weres initially appointed on the
post of Sulk Inspector in the years 1558 to 1963, Promcticons
from the posk of Subk Inspector to the post of Inepector were

requlated by a quota, as focllows -

i) 50% by promotion from Sulk Inspectors
ii) 25% by promoticon from the grade of UDCs
iii) 25% hy direct recruitment.

In the vear 1266 the department took a decision to
upgrade all the posts of Subk Inepectors to Inspectors. The

vpgradation was dene in  “phasges and in the year 1272 the

entire cadre of Sul  Inepectors wase aboslished. Sub
Inepectore were to be promsted againsk the upgraded posts
subjerct o clearance ot the Departmental Fromotion

Committee, Main plea «f the applicants is that atter the
decisgion  taken in 19445 ko upgrade the posts of  3Sub
Ingpectaore, ﬁromotions frem the rcategory of UDCs came to a
gtop till euch time the entire cadre of Suk Inzpectcrs was
abo]ished.‘ They contend that promotion  of respondent Mol
was thwes in contravention <f the rules az he was promated on
27.9.67, which was not permissikle. The applicants were all
promoted in Augqust, 1972 conzeguent o the decision taken by
the respondents o aksolish  the entire category of 3Sub

Inspectors by upgrading the poste to those of Inspectors.




Plea =~f the applicants is that <gince the decigion of
upgradaticon of the posts of Subk Inepectcors to the post of
Inzpectors had keen taken on Z3.10.464, no UL cculd have
been promcoited to the post of Inapector t£ill such time all
the Sub Inspectors had Leen pfomoted ag Inspectaors. In that

view, they contend the respondents committed an error which

could hbe rectified wonly hy assigning seniocrity ta the
‘applicants akbove regpondent MNo.d,

2. Learned acounsel for the aprlicants vehemently arqgued
to estaklizh the =laim of the applicants on the ground that

the controverey invalved in the matter had bLeen settled Ly

(acl

he Tiezrala High Court in Writ Fetition Mo,dd85,77-4,
I'.Frishnan v. Unicn of India, Ae2cided on 20.3.79%. By this
judyement, the High Court had qyashed the sgenicrity assigned
te the direct recrunits and promotees from the cadre of UDCs
ak-ve the petitioners wha belongﬂ%o the =zame category, as the
applicants in this O0A, The learned counsel stated that
based on this judgyement of the Ferala High Ccurt, relief was
granted Ly the Calcutta Bench and Thandigarh Bench «f the
Nenktral Administrative Tribkunal in OAs £/82 and 150 CH of

15988 and decided on 24.7.%0 and 23.5.7d respectively. In

both these Jjudgements the ratis cf the decicicn of the
Yerala High 2eourt in Writ Petiticn MNo,dd89/77-A has Leen
followed and  the 0OAs have been 3allowed. Since the

applicants belony to the same cadre and are similarly.

cir-umetanced, they are entitled +to the =ame relief as
granted to the applicants before Ierala High Court, Zalcubtta

and Chandigarh Benches of the Tribunal.

a4, The reegpondents have raised a preliminary obhjecticn on
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the ground of limitaﬁion stating that the applicants are
claiming relief w.e.f. 1967 and such a stale claim cannot be
entertained by the Tribunél. Learned counsel for the
applicants contested this plea of the rezpcndents on the
ground that in case a matter has been adjudicated upon by a
court or Tribunal then all those in like circumstances are
entitled to the same relief as granted to the applicants
before the court. It is not necessary for each individual
to approach the court and =z=eek serarate remedy. The learned
counsel emphasiéed that it was for the department itselft to
have acted correctly once the decisicons in the writ petition
by Kerala High Courf and in the OAs by Calcutta and
Chandigarh Benches of the Central Administrative Tribunal
had become final, as the SLP filed against Chandigarh
Bench's decision alsc had been dismissed. In that view, the
learned counsel <contended that the department should have
automatically extended the same Lenefit to the applicants,
as they were similarly plécéd, and there shoéhld have been
no need, in fack, for the applirants to come betfore this
Tribunal. In support of his argument, the learned counsel
cited a number of cases, which had also been cited in OA

8/88. These are listed below :-

i) Amrit Lal v. Collectar, EEC (Revenue), AIR

1975 sC 538.

ii) K.I.Shephard v. Union of India, AIR 19388 SC
686.

iii) The Direct Recruit Class IT Engineer
Officers Association V. State of
Maharashtra, SLJ 1220 (2) &C 400.

iv) Nripendra Ch. Dey v. Tnion of India, 1990

(13) AIC 344,

.




V) M.M.Pathak v. Union of India, AIR 1978 3C
803.
5. We find in this case, after reply filed by the

department the rejoinder was filed by the applicants, which
was vreplied to by the respondents. Again, additional
rejoinder was filed, which was again replied to by the
respondents. The respondentz have also submitted written

arguments to contest the claim of the applicants.

6. On the ground of limitation, ‘as raised by the
respondents, we have perused the cases cited by the learned
counsel for the applicants. What comes out of these
pronouncemants is that when é principle of law has been
decided by the <courts, the concerned department should
themselves apply the same to the employees who are similarly
situated and there should he no need for the employees to
litigate on the same matter. We alsoc find that in case the
employees, who claim to be similarly sitnated, do not get
the benefit by the relief granted to others similarly placed
and if they de not apprnach the courts in time, their

petitions cannot be entertained if those are filed after

abnormal delay. In this case, the applicants have placed
reliance on the ohsgervations of Hon'ble the Supreme Court in

the case of Amrit Lal v. Collector of Central Excise,
Central Revenue, and OQOthers, AIR 1975 S8SC 538, and the
portion referred to by the learned counsel on behalf of the

applicants is reproduced below :-

"When a «citizen aqgrieved by the action of a

J

i o ——— e - - e e —— . —




Gcvernment Depavtment has approached the Court and
obtained a declavation of law in hiz favenur, others,
in like circumstancez, =sh:uld ke akle to rely on the
gence of resgponeibility of the department concerned
and to expect that they will ke given the benefit of
this declaraticin withacut the need to take their
grievance tao Court."
We have perused this order of Hon'kle the Apex Court
carefully and w2 find thaft these cbeservaticne are preceded
by folleowing sentences; "It is evident' that he had waited
for a <2coneiderakle pericd hefore making his representation
in 1965 even if we were to assume that he did make such a
representaticn then.. ......We do not think that, merely by
filing repeated ov de2layed reprecentaticns, a petiticner can
get over the ohkestacles which delay in appreoaching the Conrt
Creates hecause esguitakle rights «f others have arisen." In
para 1¢ of the ecame case, Han'ble the Cupreme Court have
observed ;

16. Even if we wetre to assume,

7]

£ the petiticner
would like wns te do, that a disregard of senicrity
determined solely hy length of sgervice was the only
reaszcn for hie failure to Jet kthe senior grade in 1961,
there is vyet ancther hurdle Lkefore the petitioner
which waz nat shown to ke present in Ravi Varma:'s
case (1272) 2 &2k %52 = (AIF 1%72 32 &70) (supra),
and, thérefore, not coneidered of adiudicated upon in

that case. There, no okjection Lhased on delay in

t

applying te the Court was taken presumabkly becanse i
could not be taken. But, a number of promoticons

having taken rlace bketween 1959 and the filiing of
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Amrit Lal Berry's petition in 1971, thogse who were so
promoted and had Leen satisfactovrily discharging, for
congiderakble  pericds  before the filing of  the
petition, their duties in a higher grade would acouire
new claims and qualifications, by lapse of time and
due diecharge of their new functicns so "that they
could naot, unless relief had besn ecught speedily
against their allegedly illegal confirmaticone and
Frwmwfl ke eguatably egquated with the petiticner.
The ineguality in the equitable balance brought into
beiny by a peti ner's own laches and acqguiescence
cannst  he averlocked when considering a claim to
enforze the fundamental right to egual tfeatment. To

treat unegquale egually would alzse viclate that right.

m

Althcugh, it may not be possible for the EState v it
ajgents to plead an estoppel against a ~laim o the
fundamental right o egual treatment, vet, if a
retiticoner has been ¢ remiss or negligent az o

approach the Court for relief after an inordinate and

nn-explained delay, he <certainly Jjeopardises his

claime as it may become ineguitakle, with
circumstances altered by lapse of tim and ther

facte, to enforce a fundamental vriaght to the detriment

of gimilar <laims of innocent thivrd persons.”

It is, thus, clzar freom theses shservaticons that any person

ajggrieved Ly an order has to meve the court in time a

4]}

by
lapgse of time other weould have coccupied senicr pogisicns
discharing supericr functionse and would have acoguired rights

of their own by virtue of such positions, where this
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peeigion  cannct be undone by agitating the matter after
abnormal delavs which cannct ke eatisfactorily explained.
The respondents have veferred to the casze of Bheoop Singh v.
Tnion «f India, (19%2) 21 AT2 &75, to contend that as per
the law laid dswn kv the Hon'hkle Apex Court in that case,
the present OA ies not maintainakle on  fthe ground of

limitation. We have rernsed the order of Hon'lbhle the Apex

court in that case, where it was held, as under :-

“It is expected of a Government servant who has a
leqitimate <=laim t¢ approach the Court for the relief
he s2ekz within a reascnable pericd, assuming no fixed
period of limitaticon appliea. Thie iz necesesary to
avoid dielccating the administrative set-up after it
has keen functicning on a cevtain hasis for years.

During the interregnum those who have been
working gJain more experience and acguire vights which
cannot be defeated casually hy cbl]ateralventry SE a
perecn at a higher pdint withonkt the benefit of actual
experience during the pericd <f his absence when he
choee +o remain s=ilent for vyeare keifsre making the
claim. Apart from  the consequential bkenefits of
reinstatement withcout actually working, the impact on
the admihistrativ%set—uﬁ and on other employees iz a
gtreny reason fto decline consideration of a  stale

claim unleses the del

v}

v iz satisfactorily explained and
iz not attrikutakle to the claimant. This is material
fact to be gJiven due weight while considering the
arqument of discrimination in the present case  for

decidingy whethetr the petitioner ie in the =same class




as those whio challenged their dismissal several years
earlier and were consequently granted the relief of

reinstatement."

It isg, thus, <lear from iLhese proncuncements <f Hon'kles the
Apex Ceurt that in absence of any convincing explanation
su~h highly kelated «claims cannst be entertained by
th%mribuna]. The applicant: hefore us are ~laiming seniosrity
above respondent No.4 who, undiegputedly, was promated as
Inzpecter on 27.9.67., This ©A has bheen filed in 1994 i.e.
after a qgap <f almist 29 vyears. By n&o stretch of
imagination there could be arr) convincing reason to explain
away this time lapse. Contention of the learned ceunsel for
the applicante fthat in the matter «f application of a
decided principle there ocould ke no limitaticn, 1is not
acceptable in view of the clear law laid down by Hon'ble the
Apex Court in the wcase of PBhoop Singh, menticned supra.
Ferala High <curt had decided the matter way hack in 1979
and if the applicants were sc vigilant about their own
rights, they «onuld have égitated the matiter econ after the

decigirn had been pronounced by the Ferala High Court.  They

fn
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their aown rights all theze while and this

application undouktedly is hopeleszly havred by limitation.

7; Even on merite, we find that +the rezpondents have
successfully heen akle +2 2staklish that fthe case of the
applicants in this 0OA is clearly distinguishab]e from the
cages kefore the Terala High Court, Calcutta and Chandigarh

enches of the Central Administrative Trikunal. In all
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as the applicants before us, had keen actuvally promoted as
Inspectaors before thé direct recruits or promotees from the
category of UDCs, But the applicants ~f this 0OA hkefcre us
were admittedly promoted almost five years after promation
<f respondent MNo.d. There is abksolutely no ground for
conzidering that the applicants are azimilarly circumstanced
acs the petiticners before Ferala High Court and Lefore the
Tribwunal in Calecutta and Chandigarh. We have pefused the
judgements of Caloutta  and  Chandigarh Benchzs  of the
Trikunal and it is very «<lear that the respondents made
apprintment to the posts of Inspectorzs by:; i) direct

recruitment, ii) by promction of UDCs after upgradaticn of

r

the applicants o the post of Inspectore (emphazis

cupplied). Thies ie not the case with the aprlicants in this
OA, who were all promated in 1972, whereas Shri P.&.Gotecha,
respondent'No.4, was promoted in 1267, We f£ind from the OA,
rejoinder and the additicnal rejoinder filed Ly the
aprlicante  that they have repsatedly emphasised that
respondent No.d conld not have been promoted in 1967 as
atter the order of 1%¢& to upgrade the poste of Sub
Inspectors, the promcticone from the category of UIDCs or by
direct vrecruitment had heen stopped. We have perneed the
Government ordevrs dated 11.10.1966 and Z2.7.1972, There is
no menticon anywhere in these ordeve thatvthe promoticong from

the category of ULCe cshould be sktopped till  all  Sub

Inspectors had heen promoted as Inspectars. In fact, the
crders clearly state that the Sul Inspectors have to be
accommodated  against the upgraded  posts. Nkvicuely,

upjyraded poste do not cover the posts of 8l Inspectos

already in existance hLefore the order of upgradation. Soy
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vacancies, we think, in those slotes have apparently bLeen

filled wup by promotion of UDTe. There aprpeatrs to us no
ground to find any infirmity in this action.
Notwithstanding this, the fact remiins that Zhri

R.&8.Gotecha, respondent Heo.d, was promobzed in 1267, If the
applicante felt aggrieved Ly this order, they wcould have
approached appropriate legal forum for  remedy availabkle
within reasonakle time as rermitted hy law. They cannot
agitate =& the same matter in the vyear 193¢, when the
grievance rvelates to 1%67, and i.e. 18 years kefare even the
Central .Administrative Trilkbunal came into existance. We
find this application, apark from being hopelessly barred by
limitation, has no merite at all. The applicants' claim of
being similarly circumstanced as the petiticnere hetfore the
Yerala High Court or the applicante kbefare the Trikunal in

Calcutta and Chandigarh has no foundaticn.

a. We, therefore, dismise this application as hopelessly
barred by limitation az alss on merits. Na order as to
costs. :

ﬁ\ S 'SZL‘A:?:,O:———
(A.P.NA&I\EH)  (S.K.AGARWAL)

MEMBER (2) 'MEMBER (J3)
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