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0 R D E R 

PER HON'BLE MR.A.P.NAGRATH, ADMINISTRATIVE MEMBER 

Applicant has filed this OA 

Administrative Tribunals Act, 1985, 

following reliefs :-

u/s 19 

prayino::i 

of 

for 

the 

the 

II i) That the respondents may be directed to acce.i:->t 
I 

the request 

ii) 

of the' applicant for voluntary retirement; and 

That the respondents may be directed to consider 

period of leave which is credited in favour of the ap.t?licant 

as period of notice. Even after exhaustiri~· the period of 
0 

notice leave remain in favour of the a~.t?licant, the 

respondents maay be directed to make payment of the leave 

due to the applicant; and 
I 
' 

iii) That the respondent No.2 and any authority 



-.)_ 
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I subordinate to it may be directed to grant sanction of leave 

to the applic~rit which is due; 

iv) That th~ respondents may be directed to ~rant 

leave for period between 1.4.95 to 30.9.95." 
I 
I 
I 

2. Applicant•s:case is that he joined as Fitter in the 
I 

department of Customs & Central Excise on 23.7.75. He 

applied for leave lfroml.12. 94 to 30. 3. 95. This lelave was 

sanctioned and the sanction letter also indicated that he 
I 
i 

had 116 days of E;L and 160 leave on half pay due to his 

credit. It has been stated that he has further leave to his 

credit after issuance of that letter dated 24 .11. 94. He 

submitted an app~ication for grant of further leave on 

medical grounds. ; The respondent department asked him to 

submit a medical certificate in support of his leave. It 

has been stated that since the applicant did not keep ~ood 

health, he submitted an application seekiny vol~ntary 

retirement by his bpplication dated 8.9.95. The. respondents 
. I 

did not accept his 1 request for voluntary retirement and have 

been repe'atedly asking the applicant to join duty. It has 

been submitted that applicant is not in a position to )Oin 

duty and he is not willing to do so and that he has ri~ht to 
I 

seek voluntary ret[rement. The respondents are not issuin~ 

acceptance of thb voluntary retirement for no valid 

reasons. He had sought voluntary retirement under Rule 48-A 

of CCS (Pension) E.ules, 19 6 5 and had sought waiver of the 

period of notice under the provisions of Rule 48-A(3-A)(b) 

of the CCS (Pens1on) Rules, 1965. The respondent cannot 

withhold sanction of his leave and acceptance of his resuest 

for voluntary retirement. Therefore, he has sou~ht a relief 

through this OA, ak above. 
I 

3. · In the reply filed by the respondents it has been 

admitted that applicant's EL for 120 days from 1.12.94 to 

31.3.95 was sanctioned and he further applied for leave of 

89 days w.e.f. 3.4.95 to 30.6.95 and proceeded without 

sanction of leav~. He was informed vide letter dated 

17 /18. 4. 95 that t):le leave for the period from 3. 4. 95 to 
I 

30. 6. 95 has not been sanctioned and he must )Oin duties 

immediately. The /applicant· joined the duties on 3. 7. 95 and 

produced a revised leave applicat;i.~n for 2 8 days EL w. e. f. 

3.4.95 to 30.4.951 and. commutationLleave of 61 days w.e.f. 

1. 5. 95 to 30. 6. 95 ·I Since the leave had not been· recommended 

by the controlling officer and the medical certificate was 
issued by a local ·reyistered Clinic, the leave apJ?lied for 

was· not sanctionJd. In re~ard to ,the above ~eriod of 

absence from .duty lis now the subject matter of 
1

~isciJ?linary 
proceedings initia~ed againpt the appl~cant vide Office ~lemo 

I -



\, 
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dated 4. 7 . 9 6 . Apglicant' s notice for voluntary retirement 

was not accepted as he has not completed 20 years qualifyin~ 

service and l;le was informed accordingly throu<jh a letter 

dated 1.8.95. The applicant again joined his duty on 4.9.95 
and on 12.9.95 again produced an application for 46 days EL 

w.e.f. 12.9.95 to ~7.10.95 on the ground that he was seekin~ 

voluntary retireme~t. This leave was not sanctioned as the 

same had not been l recommended by the controlling officer. 

The applicant join~d the duties only on 30.6.95 after expiry 
! ' 

of the period of which he wanted leave and which was not 

sanctioned. He applied for 8 days casual leave w.e.f. 

1.4.95 with permission to leave headquarters on the ~round 

of urgent work. He must join duty on 14.11.95 but did not 

join thereafter id spite of repeated messases sent to him 

through various communications including tele~ra_t?hic 

messages. The applicant replied on 1.2.96 informin'::J that he 

has ~ applied for voluntary r.etirement due to _t?hysical 

incapability and he did not want to join duty and heG.b"buld 

not tbothered in future to join duty or to produce medical 

certificates. Th~ applicant instead o~ complyiny with the 

instuctions to join duty, made an alle\.:Jat;Lon a'::J·ainst the 

Assistant Director (Communication) that he was demandin~ 

Rs.5000/- for settling his leave case. A charge-sheet was 

issued to.the applicant for making false allegation aszinst 

his controlling officer and for remaining wilful absent from 

duty during the period from 3.4.95 to 30.6.95, 12.9.95 to 

27.10.95 and 14.11.95 onwards. In view of such facts and 

circumstances, the disciplinary proceedin'::JS against the 

applicant initiated already, the request of the ap_t?licant 

for voluntary retirement was stated to be rightly reJected 

specially keeping in view the provisions of Rule 48-A of the 

Pension Rules. It; has been stated further that leave cannot 

be claimed as a ma~ter of right and the discretion to refuse 

or revoke leave is reserved with the author~ty em_t?owered to 

grant it. The staff cannot be permitted to avail leave at 

the cost of requirement of public service. The a.f:->plicant 

has failed to comply with the instructions under Rule 48-A 

of the CCS (Pension) Rules, where it has been clearly 

provided that before a Government servant <:::fives notice of 

voluntary retirement with reference to the appro_t?riate 

authority that he 
1
has in fact completed 20 years of service 

qualifying for pe1nsion. The applicant did not make any 

reference to this ~ffect before writing letter for voluntary 
I 

retirement. His request for voluntary retirement has ben 

rightly rejected on the <Jround that he has not completed 20 

years of qualifying service. Further, since the 

disciplinary proceedings against the a_t?plicant have already 
~ ' 

Linitiated, the que!stion of granting him voluntary retirement 

does not arise. 
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4. In the rejoinder to the reply the applicant has 

stated that he, is seeking voluntary retirement on account of 

personal and family reasons. The disciplinary inquiry has 

not been initiated against him so far. The period between 

6.7.95 to 31.8.95 has been sanctioned as leave by the 

Additional Commissioner, Customs, Jaipur. Now only a short 

period of leave remains to be sanctioned. He claims to have 

a right to proceed on voluntary retirement, which cannot be 

denied in certain circumstances. 

5. Heard the learned counsel for the parties. Durin9 

the oral arguments the learned counsel for the apJ?licant 

only reiterated what has been mentioned in the written 

submissions of the parties. 

6. In the facts and circumstances of this case, it is 

necessary to see the provisions of Rule 48-A of CCS 

(Pension) rules, 1965, which are reproduced as under :-

"48-A Retirement on completion of 20 years' 

qualifying service 

( l) At any time after a Government servant has 

completed twenty years' qualifying service, he may, 

by giving notice of not less than three months in 

writing to the. appointing authority, retire from 

service. 

Provided that this sub-rule shall not apply to a 

Government servant, includin9 scientist or technical 

expert who is -

( i) on assiynments under the Indian Technical and 

Economic Co-operation (ITEC) Prosramme of the 

Ministry of External Affairs and other aid 

programmes, 

(ii) posted abroad in foreign based offices of the 

Ministries/Departments, 
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(iii) on ~ specific contract assiynment to a forei~n 

Gover,nment, unless after haviny been transferred to 

India, he. has resumed the char<je of the .f?OSt in 

India and served for a period of not less than one 

year. 

( 2 ) The Jtice 

sub-rule ( l) 

of voluntary retirement y·iven under 

shall require acceptance by the 

appointin~ authority: 

Provided that where the appointin<:i authority 

does not refuse to grant the· .f?ermission for 

retirement before the expiry of the period specified 

in the said notice, the retirement shall become 

effective from the date of expiry of the said 

period." 

The respondents have stated that the applicant did not check 

up with them whether he has completed 20 years qualifyin<.:i 

service, and that :was a failure on his part. In Government 

of India decision, as incorporated under Rule 48-A of the 

relevant rules in Swamy's Compilation, it has been indicated 

that before a Government servant gives notice of voluntary 

retirement with r~ference to Rule 48-A, he should satisfy 

himself b y means of a reference to the appropriate 

administrative authority that he has, in fact, completed 20 

years' of service qualifying for pension. It is clear from 

the reading of these instructions that it is just to ensure 

that the applicant seeking voluntary retirement has 

completed the requisite 20 years' of service. Respondents' 

case is that on t~e date of the notice the applicant had not 

completed 20 years' of service and that his leave had not 

been sanctioned which could not be included as a part of 

qualifying service. It is not disputed that the ap.f?licant 

joined service on 23.7.75 and in the leave sanctionin<j order 

dated 24.11.94 it had been indicated that he has 116 days 

of EL and 160 half pay leave to his credit. If there was no 

break in his service, the 20 years period would be com.f?leted 

on 22. 7. 95. Applicant last attended his duties, as per 

respondents, on 114 .11. 95. His period of unauthorised 

absence being taken up from 3.4.95 to 30.6.95, 12.9.95 to 

27.10.95 and 14.11,.95 onwards. 
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7. Reverting bapk to the Government of India decision on 
! 

the matter, it has been stated under clause l(v), reyardiny 

instructions to regulate voluntary retirement, 

leave standing t~ credit alongwith notice 

and avai-lin~ 

period A 

Government servant giviny notice of voluntary retirement may 

also apply, beforejthe expiry of the notice, for the leave 

standing to his credit which may be granted to him to run 

concurrently with the period of notice. In decision 5 lb) 

included in Appendix 10 to the rules, the clarification I -
provides that leave due and admissible may be allowed, if 

applied for by the government servant_ during _the period of 

notice. 

8. If that s the position of the rules and yuidelines 

laid down by the Government, I have come to the conclusion 

that action of the respondents in not acceptiny the rey_uest 

of the applicant f o,r voluntary retirement is totally 

arbitrary and not proper exercise of authority vested in the 

respondents. Functionaries empowered to exercise authority 

have to exercise that power fairly and impartially and not 

arbitrarily. If a person is unwilling to continue in 

service because of his personal reasons, there appears to be 

no reasonable grou~d to force him to continue in service if 
- l 

otherwise he completes the requisite qualifyin~ service for 

making a request for voluntary retirement. The only yround 

under the on which could pe refused 

- rules is 

voluntary 

if the 

retirement 

retirement is souyht at a time when 

departmental proceedin9s for removal or dismissal of the 

employee have been initiated or a criminal case is pendin~. 

This has not been the situation in the instant case. Th~ 

disciplinary proceedings now being envisa':Jed are for some 
I 

period of unauthorised absence from duty and that too much 

after the applicant had 
-;J.v,,Lfr.'e , 

retirement. L I consider 

g·iven the 

the , action 

notice 

of the 

for voluntary 

respondents in 

refusing acceptance of the notice for voluntary retirement 

as arbitrary and liable to be rejected. 

9. In view of the facts as above, this OA is allowed. 

The respondents are directed to consider the request of the 
' 

applicant for voluntary retirement for acceptance after 

taking into accoun~ all the leave due at his credit. The 

applicant is enti tiled to all consequential benefits. Ho 

order as to costs. ! 

l~t"'" 
l A. P . NAGRA11 H) 

l•lEHBER l A) 


