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II1 THE CEITRAL ACDMIINISTFATIVE TRIETMAL, JAIFUF REIICH,
JAIPUR

CA No.70,/155G Date of arder: |G-—1l-{20r=

Phcoramal  Sharma, presently  woarking as  Sr. Technical®
Cupervizor, office of &EDE and WSD Mtae. Exch. GMTD,
M.I.Rocad, Jaipur.

.. Applicant

Versus
1. Unicn of India through the Secretary, Ministry of
Cocmmunication, Derartment B Telecommunications,

Sanchar Bhavan, MNew Delhi.
Z. The2 ceneral Manager, Telecommunications, District
Jaipur.
«« Respondents
Mr. E.W.3harma, counsel for the applicant

Mr. E.M.Zhrimal, counsel for the reespondents

CORAM:

Hen'hle Mr. O.,F.2harma, Adminicstrative Memher
Hon'ble Mr. Ratan Pralrash, Judicial Member
ORBER

»

Fer Hon'kle Mr. ©.FP;Zhatrma, Adminictvrative Memkier

In this application  under Section 19 of  the
Bdministrative Trikunals Act, 19%5, Zhri Ehocramal Sharma
has prayed for a déclaration that the applicant is entitled
to get promoticon £o the pozt of Technical Supervisor Grade-—
ITT s=cale Re. 1600-2640 under Ethe EBECER schemé w.e.f. 1zt
July, 552, with all consequential henefits.

Ze The case of the applicant i=s that he was appointed as
Technician in the Depavtment of Telecommunications  on
16.2.19%7 and was promoted as Higher Grade Technician under
the one-third gquota for promoticone, in October, 1977,
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rz=nz junisr to the applicant have heen granted promstisn

to the poegt of Technician Srade-III (Senior TEQ) pricr ko
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the date on which the applicant was Jranted promotion to
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the =23id post. Sne Shri Mohd., Pafig Ahmed, whoe was junior

tc the applicant was granted prbmotion unnder the PRiennial

fadre PReview (BCR) 3Scheme w.e.f. 1.7.1992, Tws others

2,2hri Hacari Lal 2harma and Ram Aviar Sharms were aleo

~granted promoticon to the post under the BCR sgcheme w.e.f.

12.2.1552, All these 2 persons are junicr to the applicant

as =een from the gradaticn list of Technicians in Grade-III
as on 31.%.1%9%. The said gradakion list iz at Ann.A3.

These =2 persons figure in the szenicrity list at Zl.Maa.
2,20 and 2 vrespectively whereas the applicant figuresz at
21.1Mo.18. The apprlicant has, however, been  Jranted
premsticon under the BCE scheme w.e.f. 1.7.1993._As oon as
the applicant came tc know akont tﬁe grant of promction t£o
Shri MshA.Rafig Ahmed, his junisr w.e.f. 1.7.1992, he
submitted a representaticn Aated Z2.2,13%5 (Ann.Al), airing

his grievance. Hawever, his representaticn ha keen

fiy

rejected vide communication dated 1.11.199% (Ann.Al), by
whizh the applicant has hkeen infirmed that persons junicr
to applicant, whose names have heen menticoned by him in his
representatisn had all completed 26 years of service and
the scheme iz only for those officials who have completed
2¢ years of gervice. Zince the applicant had not completed
2¢ years <of service when promition to his immediate junior
was Agranted, he has not keen granted promotion fram the
Adate  fram which his junicr Shri Mohd.Rafig Ahmed was
granted promation, namely 1.7.19292.

3. Bzcording to the applicant, he 3ot promotion in the
lower gcale of Technician s2ale Rs. 1400-23200 under the
sne-thivd quota to be  filled wuap on the  bagiz  of
eramination, in tﬁe year 1277. The anomaly of grant of
promation to the higher secale Grade-III ko his juniors,

igncring his case, has arisen hecause he hae not completed
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zervice. The respcondente have acted ajainet the
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letter and spirit of the BCR acheme in denying him
promaticon f‘dm the date frem which his junisrs have bkeen
granted promoticn. He has alleged viclation of Artiples 14
and 16 of the Jonstituticon in the matter of denial of
promotion to him. He hag also referved to the ocrders passed
bf the Bangalore and Hyderalkad BRenches of the Trikunal,
wherein it had leen held that senicra conld not ke denied

promotion w.e.f. the date from which  their erstwhile

junicors were qgranted promotisn under the BCR scheme.

4, The respondentz in their veply Bave stated that the
perscns who were granted promotion prior to grant of such
promotion to the“applicant, wera2 seniorvto him in the kasic
grade. Fromaotion to Srade-III scale Re. 1600—2666 wonld be
availakle only to thosgse wheo have ocompleted 26 yeare of
service in the hazic grade. The respondents have also
annexed a document Ann.R3 being a letter dated 1Z.12,1995

igssued by the Ministry of Communiczations £33 all Heads of

com Civoules ets. in which reference has been malde to
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52 paseed Ly the
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an order < f the vTribunal Jated 7.7.1
Frincipal Eench <f the Trikunal in OA Hao. 1155794 by.which
a direction was issued that promotion to szzale Pe. 2000-
3200 (Srade-IV) under the BIF secheme mayvbe granted on the

basis of

fiy

enicrity subject/ £ fulfillment of certain.
conditions. In this commanication (Ann.R2) it ha=z Leen
gtated that it has now been decided, in superseséion ~f the
earlier instructions, that promobtions to the scale PRa.
LO0G-3200 (Srade-IV) may he made fraom am>nyek officials in
Grade-III on the hkasis of their senisrity in the basic
grade.

5. The applicant has alsc filed a rejoinder to the reply
filed by the respondents. ‘

G Duriny his oral arguments, the learnsd counsel for the
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applicant presented before mz a copy <f the order dated
15.2.15%5%1 paszed by this Bench of the Trikunal in 02 1Mo,

112,%%, Ram Naresh Sharma Vs Union of India and Ore. He

aleo presented Lefore us a copy of an order passed Ly the

Banjalore Bench <f the Trilkunal in <A 1o, 102792 passed on
2.19%%5. He has placed hefore uzs yet ancther crder of the

Tribunal passed Ly the Hyderakad Bench of the Tribunal on
25.3.192) in 0A WMo, 28,91, 2.1.2.R.I0. Acharva and Qrs. Vs.
Chairman, Telewscm Commissicn and Ora. Accovrding to him, the

import o

f theze crdere, is that where a juninr has bke=n

granted promotisn under the BCR scheme, the zenicsr who

=J
however may not have completed 26 years of service sghall
alsz bhe granted promction from the date from which his
junior has Leen granted >prnmmtian. He has, therefore,
prayed that in accordance with these srders o~f the Tribunal
and particularly the qrder -f this Bench of the Tribunal,

the applicant iz entitled to promotisn w.e.f. the Jdate from

which his Jjunior Shri  Mohd. PRayig Ahmed was granted

\.i

promotion w.e.f. 1.7. 19¢
7. The learned counsel £ir the respondents relisd wupon
Ann.RZ dated 12,.12.1%%5 to which a reference has keen made
above. As per this communication, it has now keen laid
down, according to him, that promotions wnder the RCR

gcheme wculd ke hbased on senicrity in the hkasgic qrade.

These inatructicones are :perative from the Adate :of its v
issne. Therefore, as of koday premction to the applicant

under the BIR scheme cannat he granted from the date from
which it was granted to Shri Mohd.Rafig Ahmed hLecause the
applicant was naot zenior to the =aid Shri Ahmed in the
hasic grade.

8. We have heard the learned counsel for the parties and
have perused thz material on record including the judaments

cited by the learned ccunazel for the applicant.
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S. Although the ECE gcheme arplicable to the

Telecommunizatisns Department haz not heen o zs
either . by the applicant or Ly the responients, Itz basic
ogutiines, digscuseed  during the  arguments, were nat
dizputed. These were that persone employved in the bhasic
grade were to ke granted promoticn to the higher grade
(Srade-II) acale Rg. 1100-2300 on zsmpletion of 16 vears of
service on the basiz of genicority-cum-fitnese. They were
further entitled to promotion te Grade-IITI Rs. 1600-26&0 on
completion of 26 yeare of service, again on the hasis of
senicrity-cum-fitness. It was in purenance <f this scheme
that Zhri Mohd.Rafij Ahmed, a perscon undiszputably juniaor to
the applicant in Grade-II scale Rs. 1400-2200 was granted
promotion wee.f. 1.7.1992 and 2/2hri Hacari Lal Sharma and
Ram Avatar .Sharma alss  undisputably junior to the
applicant, were granted promotisn to Grade-IIT =scale Rs.
1600-2600 w.e.f. 15.2.1953 under the BOR scheme on  the

ground that they had completed ¥ vears ~f service. The

1]

applicant was denied rpromoticon because he had not yet
completed Zd years of service as on 1.7.1%92, the date on
which Mr. Mchd., Rafig Ahmed was granted promcticon under the
said scheme w.e.f. 1.7.1%9Z, This situation had aricen
because the applicant had keen granted promoticon to Grade-
IT scale Re. 1430-2200 noit uander the BIR  =cheme on
completion of 16 years of service, but on account <f his
prassing the departmental examination under the aone-third
quzta regerved for promoticns on passing such examination.
He was, therefore, treated az zenior to thosge who had Leen
promoted under Ehe BCRvscheme, te the =aid grade. However,
when it <came to the matter of promotion to Gralde-IIT, =zcale

Rz. 1600-2640 the applicant wae found not to have completed

7]

2% years of service while certain persong junior to him in

Grade-II had completed 2 years of cervice and were granted
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promoticon. This certainly was an anomclcous situation in

which a senicr has keen denied promction although, in a
way, he is more meritoricus  than hie juniors whoe have hkeen
granted promotiosns to Grade-III under the BCR acheme. This
is hkecanese the applicant was granted his first promction to
Grade-II scale  Rs. 1200=2200 <n his raseing the
departmental examinaticn, whereas his junicors were granted

this promotion under the BCR scheme.

S 10. The order of this Bench of the Trikunal Jated

1%,53.1991 in DA Mo, 113,°232 in Pam ilaresh Sharma's <¢a

iy}

e
relatesz to grant of promoticons to fhe Poztal Assistants in
the Postal Department under the BCR  scheme but  the
principle aprplicable to promcoticons in keoth the Departments
under the BCR scheme wwnld ke the same Lecause the

23 ocommon. In this

(]

instructicons are admittedly more or 1
order the Tribunal relied up-n an order of the PFangalore
Bench <f the Tribunal in Smt. Leelamma Jacok and Ors. Vs.
Onicn of India & Ors., 1993 (2) 3LJ (2AT) 511. In the order
~f the Pangalcre Bench, the Trikunal had directed that

while implementing the BCR scheme, if junicrs are granted
promotion on completion of 26 years of service, the senicrs
cshould also ke considered for promoticsn irrespective of
whether they have completed 2€ vyears of gervice or not. The
Hyderakad Bench «f the Tribunal in <A Moo 28551 in the cage
of S.H.C.R.M. Acharya and ors. Ve, Cﬁairmén Telecom
fommiszisn and Grs. held oy its crder dated ZE.3Z.1951 fhat
while implementing the BCR =scheme, senicrs in Grade-II
should be considered for promotion to Grade-III =zcale Rs.
1800~2560 in their furn' az per their senicrity whenever
their eretwhile Juniore in Grade-II are consideresd for
promoticon £o Grade-IIT by virtue of their having completed

26 year

N
[£7]

of service in the hkasic grade, without insisting

cn their completing the minimum prescribed years of servize
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in the hkazic grade. The Hyderakad Bench of the Tribunal in
thiz order relizd upon an order dated 2.9.1%93 passed by
the EBangalcre Bench of the Tribunal in OA 115.4037/32 in the

the

D

cagse of Shri M.A.3ovindaraju. In Sovindaraju's cas
Bangalore Bench of the Trikunal held that recruitment rules
have not leen amended and these d: not provide for the
eligikility condition of 26 years of service in the hazgic
grade for p‘omoti@n from Srade-IT ko Grade—IiI. We are of
the view that although the =cheme provides for grant of
gecond time  bound  promction lunder the BCP =acheme on
completicon of 246 years of service, the general rule =of
grant of promation  on fhe basis of =senicrity remains
undisturbed. Therefcre, the applicant would be entitled ta
promction to Grade-IIT &cale Rs. 160G0-2660 on the Lhasis of
his egenicrity with reference to the date from which his
junicr has keen promoted ko Grade-ITII, although he may nat
have aotmpleted 2% years of service. The rvelian-e Iy the
learnzd counsel  for the  rvespondents on Ann. P2 dated
12.12.1%%5% ie not of any help to the respondents, because
in any case this communication covers promotionz  from
Gréde—III e Grade-IV ﬁhereas the Adigpute raiszed ky the
applicant is about promotion from Grade-II scale Rs. 1400-

2300 to Srade-IIT1 scale Rs. 1a00-26d0. We, therefcore,

—t

direc-t that the applicant ehonld ke considered for
promotion to Grade-IIT w.e.f. the date from which his
junior Ehri Mohd.Fafigq Ahmed has been granked promcotisn to
Grade-III under the EBEIR scheme sukjest to fulfillment of
other neceszary conditicons and if he is found eligible for

promstion, he shall be entitled t.

 promotion €0 Grade-IIT
w.e.f. 1.7.1992.

11. Before conclnding, we would deal with the gJround
raised Ly the respondents regarding the applicaticn being

barred Ly limitaticon. The applicaticon was filed on 22.1.94
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kat in the
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whereas the applicant's junicr Shri Mohd.FRafig 2Ahmed was
granted promotion wee.f. 1.7.1992, The respondents have
als> raised a point that the applicant has not filed any

application for condonation of delay and, thervefore, the 0OA

deserves to ke dismissed on the grocund »f limitation. It is
true that the applicant hae not filed any Mizc. Applicaticn

~geeking wcondonation of delay kmt a prayer to this effect

was <orally made kefore us during the arguments. Ordinarily,
we would not entertain a prayer of this nature made orally

seculiar circumstances of the case and on

-

account of the averments of the appliﬁant that he came to
know  only  on ZZ2,.5.1995 0 akout  the  promotion of  Shri
Mzhd.Rafig. we have thought it fit.tc condone.the delay in
filing tﬁe OA, in the interast of justice. Azcordingly, we
have shegen ta dispose of this 02 on merits.

12, The NA stands dizposed of accordingly. The respondents
shall implement the Triktmnal's order within a pericd of

four months from the date of receipt «f a copy of this

order. No asrder as to costs.

{\V N %/
V0N i - [} /
(Ratan Fralach) (n.P.3hatma)

Judicial Member ' Administrative Member



