IN THE CENTRAL ADMINIZTFATIVE TRIEUHAL, JAIFUR BENCH, (<6)
e’

JAIPUR
O Mo a0,/1%98 & MA 1o ,2d /93 Date of crdev: 12,.2.19582
1. Dr. M.IO.I’han, aged alkout 2% years, resident of 20,

Subhash Colony, Zhastri lMagar, Jaipur
z. I.F.2harma, aged abcut 2 vyears, presgently posted on
tour at Jodhpur under the Central 4Sround Waker Roard,
State TUnik at Jodhpur.
.. Applicants
Versus
1. Onion <f India threungh the Fecretary, Ministry of
Water Rescurces, $hram Shakti Phawan, !ew Delhi.
2 Central Ground Water Board through  its  Chairman,
Ministry o¢f Water PResources, CG& Complex, ILH. 4,

Faridabad.

.. Peapondents

Mr. Manigh Bhandari, counsel for the applicants
Mr. V.3.5urjar, councel for the respondents
CORAM:
| Hon'kle Mr. ©.FP.Sharma, Administrative Memher
Hon'ble Mr. Ratan Frakash, Judicial Memker
ORPER

Fer Hon'kle Mr. O:F.:Sharma, Adminizstrative Member

In thise applicaticon under Section 12 nf the
Administrative Trikunals &Act, 1935, Dr. M.N.Fhan and Shri
I.F.2harma have prayed that the 2ligibility 1list for
appointment to the post of Scientist 'C' published «on
2E.10.1%95  which does not include the names of the
arrplicants ke declared illegqal «or alternatively the
respondents may be directed to include the names of the

applicants by tresating them eligible = the post of

Scientizt 'C'. It haz been further praved that fhe
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respondents may'be directed to issué necessary order oo-
relating the order of promction dated 20.6.95 to the posts
of Scientist = the vears tc which the varcancies relate
against which euch promctions have bkeen made and.thereby
not only shonld genicrty be assigned from the zaid date but
also’the arrlicante 2hwuld be treated in service on the
poet of Scientist 'B' against vacancies on which the
applicants have heen promoted. It has, further, Leen prayed
that the rules which preséribe the eligikility criteria for
the purpose of promotion to the post of Scientist 'C' ke
declared as discriﬁinatary and illeqgal, inasmuch as these
precrike different criteria for in service rcandidates and
for deputatisnists. Finally, it has Lkeen prayed that the
respondents may be djrected ton prezcribe the same yardstich
for in service Scientist 'B' candidates as applicakble for
deputaticonists and if it is not done the rules may hLe
declared as ultra vires and unconstituticnal. The
applicants have alse sought the <consejguential hLenefits
arising wnat of the prayers made.

2. The relevant.facts ~f the case as kriefly =sulled out
from the A are that the applicants were appointed on the

e ZOO0=Z500 hy

T
0]

poet of Aszistant Hidrogeslogists in scale

0]

direct recruitment on selection by the TPEC, in the year
1923, Thereafter they Lecame eligikle for pfomotion to the
post of Scientist 'R' (Junior Hidrogeslcogist), a group-A
Fost in scale Ra. IZIZ00-2000 on completicn of three years

service. However, the DPC for promoticn to the poste of

Scientist 'B' which mek in 1927 made recommendaticong for

promoticon against vacancies for the yeares up to 1925,
Thereafter, n> DP2 met. The aprlicantz made representétions
to the vrespondents praying that they shonld act in
accordance with the rules and haold DPT every vyear for

filling up the vacancies arisging in each vear. The

G
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respresentaticons, made at Annexures-A2 and A4, however

failed to evaoke any responge from the respondents.
Thereafter, the DPC met in 1233 and iks recommendaticona
wvere implemented Ly passing the order of promstion on
GD.6.95 by which the applicants were grahted promotion ko
the pecst  of  Secientist 'B'  (2nn.A2). However, the
respondents failed t> indicate against which year <f the
vacancies promoticns were granted tc the applicants.

2. Further accaording to the applicants, the respondents
published an eligibility list for promoticons £2 the paost of
Scientist 'C' lkut they failed tc include the names of the
appiicanfs in the eligikility list apparently on, the ground‘
that the arpplicants had not completed & years service in
the‘grade ~f Gcientist 'B'. Aggrieved hy such exclusion,
the applicants made a representation tc the respondents
(Ann.A% dated #.11.9%). The respondents, however, atill Aid
not  pukliszh  a senicfity list as rpravyed for in  the
representaticn  nor  did they treat the applicants  as
eligikle for promoticn ko the post of Scientist 'C'. If

promoticone would have been granted to the applicants to the

2]

poet of GScientist 'R' against the vacancies of the years

]
0]
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1537 or 1932 or 1559 then they o~mmld als: bheccome éligible

for promcticon to the post of Scientist 'C'. The applicants
are entitled to the Lenefits of senicrity and other
consejquential benefits <n the post «f Ecientist 'B' with
referenze to the vacancies against which they bLecome
eligible for promotion and have keen granted promction vide
crder dated 20.6.95, They should ke, therefore, treated as
eligikle for promotion to the post of Scientist 'C'. The
applicants have alzc not keen granted henefite ﬁf circenlars
dated 15.5.87 and Z3.5.9%. (What theese circulars are: has
not been clarified). The respcondents :ommitted a grave

illegality in ncot publishing the senicrity list of the past
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of Scientist 'B' immediately prior to notifying the
eligibility 1list of candidates for preomotion to the post of
Scientist 'C'. Promotinn to the post of Scientist 'C' is to
be given under the Flexible Complementary ZScheme (FCS) and
the applicants have to be treated as promoted on the post
of Scientist 'B' in the year 1937 and they deserve tc be
assigned seniority accordingly after passing of the
promotinn order dated 30.6.25. The applicants have also
challenged the recruitment rules published on 15.5.587 as
illegal and wunconstitutional to the extent that these
prescribe five vyears regular service on the post of
Scientist 'B' without adding the service on the lower post
i.e. in srcale Rs. 2000-3500, though deputationists <from
other Departments are granted this ©benefit. 1If the
respondents had taken note of the position that the
applicants were due for promotion to the post of Scientist
'B' in 1987 itself, the applicants would bLe treated as
having attained 2 years of regular cervice in scale Rs.
2200-4000. Thus in any view of the matter, the applicants
wonld be eligible for promotion to the post of Scientist
'Cc', They are, therefore, aggrieved by the various actions
of the respondents including non-inclusion of their names
in the eligibility 1list for promction to the post of
Scientist 'C'.

4. The applicants have also scught certain interim
directinns. The respondents have filed reply to the prayer
for interim relief . No interim relief was, however,
granted to the applicants.

5. A detailed reply has also bLeen filed by the
respondents. In this reply, they have taken a preliminary
ohjection to the effect that the application is barred by
limitation. According to them, the applicants submitted

representatisns at Annexures-3A3 and Ad. Annx. A3 is dated
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1.3.1993, Therefore, the 1limitation for preferring the

Qriginal Applicatinn ended on lst August, 1994, whereas the
OA has been filed on 11.1.1956.

h. As to the facta of the case of the applicants, the
respondents have stated that officers in the grade of
Scientist 'B' with 5 years reqular service in the grade are
eligible for in situ preomotion te the grade of Zcientist
'C'. Since the applicants joined the past of Scientist 'B'
on 25.,9.9%5 and 27.7.95 respectively, o rroemotion from the
ponst of Assisztant Hidrogeologists, they did not fuliil the
eligibility criteria and, therefore, their names were not
included in the eligibility list for ScieﬁtiSt 'C' prepared
on 25.,10,19%% (Ann.Al). The DPC for considering promction
to the post of Zcientist 'B' was heid on 5.11.1993 and

-~

equently promotion orders were issued on 30.6.2

n

. A
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regards delay in holding thé DFCs etc., the respondents
have stated that the applicants were apprinted as Assistant
Hidrogecslogists w.e.f. 30.11.13%83 and 15.4.84 respectively.
A DPC was held in 1927 which conzidered promotions against

vacancies pertaining to the vears 132
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PN and 5. The

applicants did not have the required =zervice of 2 years in
the grade at that time and, therefare, they were not
considered eligikle for promotion by the DEC held in 1987.
The eligibhility list for prometion to the post of 3cientist
"0 jgesued on 25.10.%5% (Ann.Al) includes names of those
officers who have completed rejuisite 5 vyears of regular
service in the grade of Scientist 'B' and since the
abplicants had jocined the post of 3Scientist 'B' only in

1995, they were not eligikle for promction to the post o

Hy

Scientist 'C'. The FCS is applicable to Group-A officers
only. Since the applicants have Joined Gromp-A post of
Scientist 'B' in 1225 only they wonld be Joverned by the

gaid scheme hereafter. The representaticne made Ly the
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applicante were uncalled for kecause they had been granted

promoticn from the date of taking cver charge on the post
of Séientist 'P'. There are variocus formalities to ke
completed hLefore a DEFT is held and the averments of the
applircants reqarding deiay in hsdling the DFC are not

justified., The DFZ for promeotion to kthe post <f Scientist

- 'P' woould ke held only on £5.11.1%33 after completing the

necessary formalities including the recommendaticns from
the Ministry =f Water Resoureces, which is  the cadre
controlling autherity for Group-A posts. The respondents
have denied that the recruitment rules are discriminatory
in any manner. |

7. The arplicants have also filed a rejoinder to the
reply filed by the respondents, which is ~n record.

8. During the argumentsv the learned o¢ounsel for the
applicants Jdrew cur attention to the Central Sround Water
Pmard (fcientifis Group 'A' Fosts) Recruitment Rules, 1295
contained in the HNotification dated I2th June, 1225 at
Ann.R2. Rule 2 of the HNotification contains definitions.
Reqular service in the said Wotification has heen défined
as under:

"(f) ""Reqular Service" in relation to any grade m=2ans
the perind or periods of service in that grade
rendered after =election and aprcintment thereta
under these rules and includes any rperiod or
periods -

(i) taken intz accocount for  the purposee of
seniocrity in the case of those appointed at
the initial ceonstitution of the service;s

(ii) during which an cfficer w-ould have held a
duty post in that grade but for keing on

1

1)

ave or otherwise not heing availakle fer

halding such post; "
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Sub-rule 1 of rnle & .-mfa1ns pLﬁVlblnnq for the itial

snstitution of the service and sub-rule 2 of PRule &
provides as under
"z. The regular continuocus service»of cfficers
referred to in suk-rule (1), prior t:- their
appointment to the newly desziqgnated pasts of Scientist
'B', Scientist 'C' and Zcientist 'D', =zhall count for
the purpose of probation pericd, qualifying service
for promotion, ~sonfirmaticn and rension. "
Thus according to him, regular service as per the
recruitment rules would include not only the actual service
rendered at a particular post but alsc any perind of
zervice taken into account for the purpose of senicrity in
the case of those appointed at the initial constitution of
the service. PFurther, for the purpose of promoticon, regular
continmicus service as referred to above, pricr to their
appointment to the newly designated post, amongsf others,
of Scientist 'B' as per the constituticon of the service,
wonld alss count as qualifying service for promoticn et:.
Further according to him, the &achedule ton the aforesaid
recruitment rules of 1595 rrovides that Scientists 'E' with
5% years <of regular service in posts in scale Es. ;:uu—4uuﬂ
or equivalent cor with 2 years' regular service in the posts
in scale of Rs. 2000-3500 or ejuivalent are eligikle for

r ‘e, Thus, the

[N
)]

promotion  to the post  of Scient
cumulative result of the aforesaid preovisions would be that
an officer who had rendeged £ yearse of actual service on
the post of Scientist 'B' cr who has rendered £ years of

reqular cervice ~n the post of Scientist 'B' including the

m

service which has been counted for the purpose of senicrity
on the post of Scientist 'P' or who has rendered a total of
% years =service in scale Rs. IZO000-3500 wonuld ke ftreated as

eligible for preomcticn to the post of Scientist 'C'. The

‘.

rezpondents have zfubsejuently rpubklished a seniority list

o appllcants in
which has keen annexed to the MA, No. 24752, filed by the /

03 —




g

L ko

: 8
which the applicants have Leen aszsigned senicrity at 21,
Ma=. 9 and 10, akcove some of those persons who have Lbeen
appointed in the years 1920, 12%1, 19%2, 1%%3 and 19341,
Thus, Lty virtue of the fact that the applicants have been
treated as senicr to a persan  at 21. HMo. 23 who was
apprinted on the post of GScientist 'BE' on 4.10.1%%0, the
respondents have themselves =zconsidered that as per the

recruitment vrules, the applicants have rendered service of

5 years or maore cn the post of Scientist 'B'. Therefcr

D
~

according te him, the applicants are eligikle for being
considered for promotion b£o the post of Scientist 'C'. In
anvy <cage, accosrding to him, the =chedule to the aforesaid
recruitment tules als: provides that persons  who  have
rendered 2 years' regular service in scale Res. Z000-5500 or
equivalent are alsc eligible for promotion to the post of
Scientist 'C'. The applicants having heen appointed to the

_ /1984
post of Asstt. H% ngyenlagist in 1923 7in scale Fs. Z000-

d -

. ‘V‘d
2500 or equivalent scale, would have completed more than 8
years service in the =aid scale in 1995, when they were to
be considered for the purpose <«f promotion t= the post of

Seientist 'C'. Thus, in either view of the matter, the

applicantse are =eligible for premction to the post of

Seientiat 'C' and therefare, their exclusicn fraom the cone
of ceonzideraticon by the eligikility list is unwarranted.
Q. He added during his arguments kLhat the applicants have

gince hke2n granted all other rveliefs claimed in the QA

excert the one that they should Le treated as having

rendered the necessary tregular sgervice for the purpose of

eligikility for promation to the ‘post of Scientist 'C'.
, ,

7}

> the

i

Therefore, he added that he would not like f£o pres
cther reliefs claimed in the OA.
10. The learned counsel for the respondents mainly relied

upon the averments made in the reply and added that the

(
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arplicants have to render actual service «f % years on the
pcst of &cientist 'B' hkefore they can be considered as

eligible for promotion to the post of Scientist 'Cl.

11. We have heard the learned counsel for the parties and
have perused the material «on record including the
recruitment rules.

12. As to the rpreliminary <hjection of the reszpondents
that the OA is hkarred Ly limiftation, we are <f the view

that it has no force. The eligikility list for the post of

)]

cientist "' was icsued on 25.10.19%% (Ann.Al). The

19

applicants are aggrieved Ly exclusion of their name from
the =aid list. The OB was filed on 11.1.1%94%5. Hence the 0OA
is within the limitation perinsd.

12, In view «f the paosition of the rules to  which
attention has Lkeen drawn by the 1learned counsel for the

arplicants and which have heen reprcduced ahkcve, it is

clear that regular service which is to ke considered for

-the purpose of prometion would include not only the

gervice actually rendered <n the lower post but alsc the
pericdA of service treated as having keen rendered on
account of grant of gsenicrity. Py the eenicrity list
published by the respondents on 1.1.97, whieh has been

annexzed to the MA e, 22/92, the applicants have Leen

]

treated as senisr to a perscne which was appointed t> the

in

gost of Scientist 'B' on 1.10.19%%0 (Shri Pana Chatkerjee at

13

S1.110.22). Thus, when the elijikility list was rublished on
25.10.%%, the applicants would have completed & years of
gservice on the post of Scientist 'R' as rer rules. Thus, in

our view the applicantes w-uld ke eligible far bkeing

censidered  for promoticn to the post of Scientizt 'CT.

Further, a= per the schedule t:- the afcresaid recruitment

rules, officers who ha¥d rendered a total of & vyears of
p e

service in scale Ra. Z200i-3500 would alss be eligikle for

s
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promatisn to the post of Scientist 'C'. The applicants
: /1984
joined the post  in scale Es.  IZ0O00-3500  in 15227 and

continued in this post till their promotion as Sciantist
'B' in 1%%5. Thus they w2uld have rendered more than 2

rivce by the time the guestion arcee whether they

yeare se
b . —
wouldlellglble for prometicn te the post of Scientist 'C!
.

as per the MNotification dated 25.10.15%95., Thus, either way,
the applicants are eligible ., for heing oonsidered for

promotion to the post of Scientist 'C'.

D
3
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are acoordingly directed to hold a
review DPFI/Board of Assezsment in order to consider the
cazes of the applicants for promoticon o the post of
Scientist 'C' and if they are found suitakle for promotion
in accordance with the rules, grant them promeotion w.e.f.
the date from which other perscons mentioned in  the
eligikility liet dated 25;10.95 (2nn.21l) have been granted
promotion and necessary <ongequential kenefitz shall he
granted to the applicants. Mo other greoundz/vreliefs have
keen considered while dispssing of the 0DA.

15, The DA is disposed of acesrdingly. Mo order as to

costs.

iy
e
~

14, Zfince the OA has been disposed «f, the MA, Mo, 21/98
gseeking interim direction has become infructuous. It is,

therefore, dismissed.

& /‘Z .
(Patan Fralkash) (O.P.S‘arnaﬁ

Judirial Member Administrative Member




