IN THE CEINTFAL ADMIINISTRATIVE TFIRIIAL, JATFUR EENCH, JAIFPUR

OB Ma. ©/1%95 (0A 1la.632/97)

Suyan Chandra Jain &/o . Shri YMemi chand Jain, a3ed about £S5 y&ars,

resident of P-1532, Hul]]ghlll Lines, Jaipar at present employed on the

o3t

of Additicnal Chief EBnginssr, C/o Chizf Enginser, Jaipar IZone,

Jaipur.
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.. Applicant

Versus
Unicn ~f India through the Sscretary, Ministry of Defence, South
Black, DHD F.0., New Delhi- 110 011.
The Enginzer-in Chief, Avm, Eeauquart~ 2, liew Delhi- 110 011.
The Conmandant, College of Military Enginssring, Dap<di, Pun=.

The Szcretzry, Unicn Public Service Commission, Dholpur House,

. Shahjahan RPoad, MNew Delhi- 110 011,

Shri P.S.Tn'"dnl, C.E., Chief Enginzer (F) F&D, Secundersbad (AF).

Shri S.2.5ulati, CE, E—indl's Eranch, Avwy Hzadquariers, DHO F.O.,
New D=lhi- 110 O11.

Shri .Vizhwanathan, ACE, E-in-C's Branch, Arvmy Headdquarters, DHO
P.O., New Delhi.

"'ll-c

Shri R.2.Farate, ACE, E-in-C
P.O. ? New Delhl.

Branch, Avrm, Headguarizrs, DHO

. -

Shri S.U.Gupta, ACE, Chief Enginser, Udhampure Zons, Udhammor.
Shri F.DJOhadtares, ACE, Chief Bnginesr (IW), Colaka, EBombay.

chri T.C.Gubumaran, ACE, Chisef Engingszr, Madras Zons, Island

Ground, Madra

Shri Pocran Mal, ACE, E-in-C's Branch, Avng;, Hzadoquarters, DHQ

P.0., New Delhi.

Shri M.U.Chitlara, ACE. ACE (Lizizon),lavy, Vizag, Visghalhapainam.

Applicant pressnt in peraon

Mr. K.N.Shrimal, ccocunsel and

ML‘ .

Sukhijinder Singh, Buscukive Enginssr, Department Pepresentative

for the respondents

CORAM:

Hen'lle My, OGP .Charma, Administrative Mswber

Hon'ble Mr. Fatan Prabash, Judicizl Member

0, . | 2




[P

s

ORDER

Fer Hon'ble Mr. O.P.Charna, Adninistrative Memder

. L
In thi= spplication undzr Saction 12 of the Adwministvative

i

Trikunalz act, 1935 Shri. S.2.Jain has prayed that the pansls for
promotion of Supsrintending Bnginesvs Lo the grade of Additional Chisf
Enginéers dated 30-5-91 and 27-1-92 may Lz quashed and the respondents
may ke directed to hold a review DEC meeting for the years 1990 and
1991, after ocvvectly kaling inte considsvation the vacanciss of zach

eze years and Lo prepare fresh 2elact panels for each of thess

of tl

(-l

r2ars, in order to congider the claim of the applicant for promotion in

o

1690/1951,  He has further prayed  that he may be  granted  all

conzequential  bensfits  incloding  hiz zendority in the post of

- Additiconal Chief Enginser.
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e statad ky the applicant are that at the
iz of filiny the applicantion in Junz, 92 befofe the Bonlay, Eeﬁch of
the Trikunal, the applicant was working as Supzriniending Enginest in
th: office of respondznt 2.3, the Commandant, Coflege of Military

Enginzering, PFune. The applicant had initially joined the Military

Enginecring Servicez (MES) as Superikendent on 17-11-61 bat thereafter

1

he was directly appoinked as Assistant Bxsoative Enjinser, a Group-A

o

post in MBS, aJainst a Jdivect recruit vacancy, w.e.f. 12-3-63, through

rvice Commizsion (UPSC). The applicant

"."

gelection vy the Union Puklic &

1)

was promoted as BErecubive Enginger we.eof. 21-1-77 and as Supzvitending
Engineer (2G) w.e.f. 10-1-86. The next prowecticn iz to the post of
Additicnal Chisf Bngineer. H: has excellaﬁt servicé reccrd and had
attendsd prestigicuz coursss in varicous insﬁitutions. In All India
Senicrity List of Superintending .Engineers igaued on 12-4-90, the
applicant's name figured at Sl.%. 17. On the kaziz of the sbove

enicrity list, veapondsnts tios. 1 and 2 had issusd a pansl for the

(7]

4

rear 1990 fov promction to the grade of Additicnal Chief Enginser vide

~

o

etter Jdated 30-5-01 (Arn.Al). In this ranel officers lizbzd at Sl.os.

8,12,13,11,15 and 16 in  the aeniovikty list were included. The

4
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applicant's name Lzingy at ?1 1o. 17 was nok included in the selact

pansl £ the pear 1990, The panel was formed only for £illing up six

- vacancies of Additicnal Chief Enginzer although  there were  ten

vacancizs availakle in 1990, The applicant submitted a reprezentation
dated 27-7-21 (Ann.A%f to regpondent 0.2, the Enginser-in-Chisf, Army
Headquarters, llew Delhi Jiving det é lév':f ten vacanzies which wers
available according t§ him for the pear 1990 and for which the DEC
shculd have prepared the select pansl. Had the DPC preparsd a pansl for
filling up all these ten vacanciszs, the applicant's name would have
figured in the select list. The applicant's Lef reentation evofei no
rezponse  from  Ehe respondents Jeepite a remindsr o 2ent on 9-3-92
(Anr.AS). Hiz Anmial Confidential Feporte (ACF3) for the entive period
of his =ervice have hesn withocut any adverss comments and, on the other
hand, h2 had very jowd/excellant ACRs due ko whi:h hs hald auperseded a
fow officers in the LEDIY of hiz promotion as Evecukive Enginest and
Superintending Enginegr. Hz haz not keen informed about aﬁ; shortcoming

in his worl/conduct.  He does nobt understand how the DPC has excludad

his name from the pansel Jatsd 30-5-91. -

3. Further case of the applicant iz that respondent Mo.l izsued
another ranel for promobion to the post of Addibionsl Chief_ﬁhgineer
vide lather dated‘27—4—92 (Ann.A2), Qherein nine cofficers, =311 junior
to the applicant have lbesn includsd, therely

[e‘se]

he applicant.

(u

k_.'

Resrunﬂnnt* fice. 1 and 2 have thus dizcriminated againzsi the aspplicant
in thez matter of his bzing coneidered for promobion and being pfomoteﬂ
to the poat of Additisnal Chizf Enginser.

4. 7 The respondents in o their rsply have stated that theye were only
six vacancisz for th: yesr 1990-91 and nok ken 33 averred by the
applicant. They have given & détaileﬂ expian=tion in parvaz 6,2 and 14

rmined at 2ix

lb

of their reply how the muiber of vacancizs has been det

for the year 1990-51, Fegarding the peraons junicr to the- applicant

. having bezen promoted by virtue of the panel daksd 27-2-92 (Arm.A2), the

respondents havé contendad that the post of Additicnal Chief anl =)



“would ke mor 9

ie a szlection post for which criterion iz seniorvity-cum-merit. Though

m

th-~ applicant was duly considersd for promc vtlu['l, his grading obviously
wvaz nok as Jod az that of other who were selec bzd. Promoticr ha: b e
granted on the bagis of aszeszment made Ly the \Pt- cn the bazia of ACRa

which were the kasi

\)

input for consideration by the DRPC,

5. The applicant has filed a rvejeoinder to the veply filsad by the
respondents wherein he has given a Jdztailed calovlation of hia owng,
showing that ten vacancies of Additioﬁal Chizf E;gln lhas arizen
Auring the year 1290 and therefore panel showuld have been formed for
ten vacanciez. Had there lween ten vacancizs, the applicant would have

figured in the s2lzct panel and alsc in the cvder granting promoticon.

7]

6. The casz was arguad by the applicant himself. Pe skated that in

re wWere

-

the reply filad Ly thr respondants they had atatsd that th

18]

vacanciez for the year 1990-91, If vacancies ware to ke Jeterminzd on

the kasis of the financial year and not calendar year the number of

vacanciez would not e aix even accordiny to the respondsnts kot thaw@

(

a2ddzd that it was not clear which of the ACPs of the

\tl

applicant had k2en s2en Iy the DPC whiles prepaving the a=lsact pansl
Ann A2 dated‘27—4—93 in which the applicant's name was not includsd.
Further, if there was any |ﬂown—graja£icn in the assessnment of the
pericrmance of the applicant in the ACFz for sulnsaquent year, compé'z

et yeara ,the authorities were

[

o the assessuent made in the earli
required tor commanicate to the applicant  the Jeficiencizs in his

performances, in view of the juldyment of the Hon'kle Suprems Coort in

[t

U.F. Jal Migam and Ors. Vs. rabhqt Chandra Jzin and Ora., JT 1996 (1)
2C 41, Mo auch opportunity was, howsver, given to him. Therefore,
formacion of the zelect panzl after faking into account the ACR2 in
vhich hig performance had been Acwn-graded compérei to that recorded ih
earlier ACFs3, was not justifiéﬂ. Hz also drew attention to ikem Mo. 2
of the gensv al dinstructicns for filling up the ACE forms in MES which
reads az follows:

"2. The objective of this fan iz to dsvelop bhe officer and make

il

him/her realise hiz/her tru

(4 |

otential. Ik iz notb meant o be a
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fault finding pro eSS Reporting Cri::ficc—r showld not shy :—1\?3‘_,7 from
reporting  shortoomings in performance,  atbituldes o overall
precnality of the officer veporvied upon.”

Hiz contencion was  that  in view of thes: instructions alsc, the

razpondenta were re-mlr-:ejl to cammnicats to the arn v[.;11~-ant if thzre was

(2]
11}
=

any Jdstericration in his performance compared to that €20 an eavli
vear, even thoujgh the remarls mes; nc:t ke adveraz in naturz. Finally, he
atrgusd that while the DPC is required to see ACF of a mumber of 7zars

but the ACF of the last vyear has rticular importance.  His

3
\

underztanding waz that lazt ATF was -utstanding and therefors he shc'uld'
have' bezn included in the zelect panel dated 27-1-92 in which peracna
junicr to the applicant wers included.

7. The learn=d counzel for the vrespondents Shri NLM.Shrimal and the
deravemental represer.tativg Shri Shkhijinder Singh stated Auring their

argumsnts  that although in the veply it had bezen ztatsd that six

S vacanciea wers (91' crmined £or the vear 1990-21, in f3cb the vacancies

determined were for the calendar year 1990 because £ill then the DRC
was required to ke held on the basis of vacancies dstermined con the
calendar year hazis. Tt was from the aubseqguent yesr that the procedure

for holding of the LDPC was changed and vacancies were requirsld to be

ey
[

determinzd cn the financial year basiz. Thevefors, the subsscquent DPC
held which prepar=3 the sslect g=n-=;.1 Aatezd 27-1-52 book into acoount
the vacancizzs from 1-1-21  to 25-2-52,  They Izr-*nlucec’i the original
recordz before us bo show that the esviier recruitment year for which'
vacanciez were determinesd waz 1990 and nok 1990-21. Thiz was sought ta
be estaklizhed on the bazis of communication sent ko the UPEC on 27-11-
in which the year of recriitment was described as 1990 and mumb-zr of

vacancizs were shown at six. They also erplained how the respondents

1@l determingd the vacanciza at =iz, They prodaczd before nz the DRC-

and the other dated 27-1-52 (2nn.Al) for filling Lu_:v nine vacancizs of

the year 1291-%2., They 2also producsd the ACRs of the applicant for

G
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peruzal of the Trikbunal. They argued that on the haziz of the principle.
of senioriﬁyfcum—merit, the applicant'a name had net bzen included in
the zslect lon@ r"“&a 27.5.9u foy £illing up vacancies of 1991-92. As
regardé excluzion of the applicant's name from the s2lechk pansl Jated
20th . May, 91 for filling up of vacanciss for the year 1990, the
appll cant's ranking would have justifi=d his inclﬁaimw in the panel,
had the mumber of vacancizs been move than six, but sincg the number of
vacancizs were only siz the a;p11 tant 'z name waz not includzd in the

said panel. Thav conclnded that since more meritorions candidates had

o

been included in the select panel dated 27-1-92, it could not ke sai
that there was any supersession of rhe spplicant in the matker of his
promotion.‘ ' o

8. We have heard the applicant, the learnsd oounzel  for the

respondents and the Jdepartmental vepreasntative and have perused the

11}
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material on record also the original redords produced befors us
during the hearing.

9. E551: 11y, there ars .two issues in this GA. dne iz rejJardin
determination of vacancies fov the year 1920 and the velatsd uestion

iz wihethzr the vacancize weres determined fur the calendar year 1990 or

for the year 1990-91, The zzcond isans iz vregarding the applisant's not
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10. Az wvegards the first izsue, it is no Joubt true that in their
reply the respondents have themselves menticned that the mmksr  of
vacancies Jdetermined was éix for  the vear 1990-91, quever, the
original recovd projuced before us being the communicaticon sent to the

1990 and the vacancies Jdeterminzd
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on the basis of calendar vesr 1990, I

(T

for this rveor u1tm~nt VERY WeL

the vacancies
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hiz vejoindsr the applicant ha
cn the basiz of calender jzar 1920, In hiz OA 2lac the applicant has
repeatedly stated Adztarmination of vacancizs at € was for the year

1920. Thus we

QJ
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N the view that the questicn we have to considsr is
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whether th cre were iz va ?n~~1a¥ for the‘ calendar year 19990 or whether
the numbeir was lar: jeL az contended by the applicant. The applicant has
given a list of namess of Len perscons at pages 2-2 of the vejoinder who,
accerding to him, retired during 1990, The vespondents have dispuated
the factual position abeut these cases. They stated that the date of
birth @f the person at El.0is.1 had not been oovr e:tl'; shown by the
applicant and this r.u':rs.;::n Aid n;t.t retire Auring 1990, Sevvice ook of
this person was lbrought 2 the Trikonal -;..:, aubetantiate this
contention. With rejard to the perzon at S1.112.2 he has keen shown as
retiring on Jl—l: S0 bt thlb vacancy wa2 nok talen as arieing during
1990 but during 1991 because the inommbent wasz in pozition upts the end
of 1990. Two peraons who were to retivs dLllring 1540 and whose names
have not been includzd in the list of ken perscns menticnzd by the

ertenzion beyond 2lst

-

applicant as retiring during 1520 were Jranted

December, %90 and therefore tws of the vacanciezs of other peraons
retiring during 1290 were talen wap by thesz perscns. Thuz in all there

were only 2ix vacnaciez available for the vecruitment yzar 1990, -The

applicant's contention  that there were morez *“han =zix  vacanciea

0]

available is, therefors, not sustainaklz. Since only 6 vacanciea were
‘ /

filled up in the vecruitment _,r ar 1990 and the ape 11‘,:1 's namz in the
senicrity lizt was next bkeleow the person last included in the select
panel for the 7year 1990 (2nn.Al Jdat e 30th May, 91), the applicant
could not ke "11.an 2d promotion vy virtu.e of thiz panel. ‘P.-_:;arding
omission of the namsz <f the applicant fL«m the gelect panzl Ann.A2

Jated 27th BApril, @2 for £illing up vacancies of 1991—92, ve find from

the DFC proceedings produced before us that the arplicant has been

S merezly goc »'I lvy the ©RC whs

e
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233 those inclndezd in the selzct

panel have been gradsd 'very god'. On oa perusal of the relavant

0]

ACRs of the 31:1.11-,:11'1!:, we Ao not find that thers has bezen actually any

he senze that he

T

dovm—gra-:'lation of the performance of the applicant in |
may have lheen given Létt':’l_ qradation in one year and lower qradation in
the subsequent ysar. In their Jjudoment in the case of T.P. Jal Nigam

relied upon by the applicant, the Hon'ble Suprame Court had held that

4/
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if an emplcyes sarned 2 higher grading in the ACE in onz vear =nd a

lower grading in a aubsequent ear, veasong for 2uch lowsr gradin

'—)

should ke recorded in the £ile and the changs should ke sommnicated to
him in the fum of advize. This judgment will, therefors, have no

clpp].lv.dl.ll ity to the present case on fact=s. The instructions regarding

l

filling vp of the ACFz vrelied upon by the applicant have alsc no
applicability in this case, a3z seswn from a harve vreading thevesf. The

respondsnt wplainsd before us that ACE of & vears were considzred by

18]

&

the DFC and we have no reason to Jdoubt the statement of the respondenta
in ‘this regard. It is for the DFC to make an assessment of the
performance of the applicant atd it ie= for the DEC to consider what

value shonld b2 attachsd to the ACE of the last yéar, if it happens to

ke better Lhan that of the preceding year or years. It ig not fovr the

‘Tribunal to =it in judgment cover the finding of the DFC unlesz of

course it can ks shown that the finding of the FC were perverse or
based on no material at all. That is not the position hers. In & romksr
of‘ judgments the Hon'lle Supreme Court has ‘affirm':):] the principle that
a Court or a Trikunal cannct zit over the finding <f the DEC as if it
were the appellate authority. Cne of the lataet judgmentz  in this
regard ig tan Arvind Vs Unicn of Indiz and Ova., (1996) 23 ATT 228,

in which the Hon'ble Supreme Court held as follows in para 6 thersof:

ceseesee When a high level commitbes had considsred the

respective Terits of the candidates, azzeszsd the grading and

coonsidzred their caseas for promoticon, thiz Coart cannot =it
over the assessment made by the DPC as an  appsllate

authorityeeseeacas

When the Hon'ble Sgprems Court cannct 2it over the assessment mads by
the LEC, & fortiori, thiz Tritunal cannct do 30. The DPC in the
applicant's case conzisted of a Memk2r of DRSS and certain senior
officers of the Department. Therefove, we cannot interfers with the
finding of the DFC with regard to suitakility of the applicant for
pr@motion on the baziz of zeniorviicy-cum-merit. The applicant himself
doez not dizpute that poomotion o the post of Additiconal Chief

of zelection.

[u

Engineer is on the khasi

12. For all the above rveazons, we find no merit in thiz application.

It iz, tll~r&§Ms ed with no cvder az Lo SOELS.
(Rat C’ !h’ﬁrfnaj

Prakasli) (G.P.S

: Judici_al Memlker Administrative Member
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