— e = =
e e g e

Tt';'.f,."""""’r‘":"j;:‘;"'-"i"v';'"’,' B R D .;,;l,,,.",;:"i" e _.-,,,_,w,)y‘ ”"" '?T vt g ‘ B s s E TR S , - ) . e sre e _Mﬁ"-’: : I
R I . e - ;~~--—--~--~——«—- . - ‘T’—-—éii? ,. 1
st ‘ ” . | ’ St ' ﬁ’}\%
> ‘,-b ) . - L ‘““.‘ , . L " . . . A
i ,  IN THE CENTRAL ADMINLSTRAT E TRIBUNAL, JALPUIRC DENCIHL, @ :
4 L S I AT P UR.
K Ky . [] . ' . \
. . oL b Vied o - ‘
\ - T.A. Noo 199/92 ¢ ‘}%1 Date of declision: 23.11.93
: L pSLA | ‘ ) -
ASSAN DASS ol s 3 Applicant. : K
! [ A ot ,. .- e - . ’

. t !
i .
{
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U NS,

Mr. D.P. Garg : L : Counsel For the applicantr
Mc. V.D. Bhargava’ T :. Counse} for the respondents.

CORAM: R . ' ‘

i

: Hnn'ble Mr. Justice D.L. tchta, Vige-Chairman

Hon'ble Mr..P.P. Shrivastava; Aministrative rénber

PER HONISLE MR . JUS TI”E ND.L. LCHTA, VIZE=-CHAIRMAN: : '

s ' : The applicant was transferred in the 1972 and he-

.;as served with a. charge-sheet dated 28.o.78 wh}chvwau ‘also
hdrawn vide Annexure n-34 daLHd 10.9.79. 'Thereafter, he
gain rharqe-sheeted on-4 10. 79. Afte: conéucting}thé

diﬁciplinar; pr0¢ued1ngs on 8.4.81,.punishmnq -for *Pmoval

’h P ' ! t
R ,/,fiom 'r'vicL uQu-;hyosed“wnvhxm. fThP Uls;ipllnuxy nuLhéxxry,, -\

found thdt shri Assun Da s, "lerk OR ] Offi; Rat lam h ;

’ 10,
/

not. vuwatnd Lhe.wualter allottcd Lo bim as railhuy nmplnyee
hY
. . N /
i : and hn hak diSO“ﬂ" ﬁhﬂ ch;ru of the authorities. It will

not be out'of )lgyp tn mPnLlﬂn hcre that th( penal rent has

}

bYeen charqged
[

‘v -».
/,p

from the;abpliﬂunt and pru eedings nrkler Public

Premises Act were also initiuted and the possession of the

quartere has been tJP n by the raspunlaan..bw Garg, upoeqring

A on-behalf of the apolicant, hua qubmxtﬁd Lhdt (1) it lv~uuL a
L ' under P! !
j a mi..s-conduct /+ ' the luw: /).H.) that t.hel di.’.‘u‘*it}iglinqry auLhOL ity -
. b A X |

.,\u'.,,,mvl_ Q com;x‘t—r nt- mtfhur:\ty, ‘mrl (ti;) ilmt ho profoe r:m] Lhe o j

i ”}Qx}’ u%weu¥:aw1 the caum hné noL h~¢n.Q¢cld§q#§p‘ggr. f;
| | : 2% br. Garg has cited before us‘thé!%udgenwnt'oﬁ the 5
.. R ‘ o '

. saloutta High Courta reported in 1976{(1) SLR 692 - Rabindra
) S Nath 3ose VS. G.M. Eastern Rallway, Calcutta and Other?. The

Calcutta High held as .under:-

" It appears from the relewvant Rules quoted hore in
above, that the PRailwgy aathorities have got
jurisdiction to impose wenal rent only in respect of
unauthorised ocoupation of Lailvny cquarters.  Yhen

. rent was recovered from the petitioncer from the very
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day of occupatlon of the quarter, |the petitioner
cannot be said to be an "unauthorised occupant® it .
the sald guarter, because, on acceptinu the rent i
from the petitioner, the petitioner’s occupatlon was :
legelised. h relationship of landlord and tenant ’
was eatablished as soons as the rent was pald and
accepted . Petitiontés tenancy right camnot be
abragated by the rules ofas .allotment of railway f
quarters. The very foundation of imposing penal -rent *
yb%t'baing unavthoriged occupation ,obviously, it

‘cannot be imposed upon a tenant 80 long hisfljwmpﬁ ;
} , '~tena£ey is not determined.

! i

Mr. Garg has also cited the Judgment oq%he Ahmedabad Bench
lnvtha-caae of Nawal Singh v/8. Unlon of indiu and others.
reported in AIR 1988(1) CAT .264 and inthe case of Abdul
ﬂbd%Lgdohit_Mustaki khan vs. Unioq6f India & ogs. reported in
- AIR 1987 (1) CAT S67 whérelin the hmihmedabad Bonch  has hod

’

he&d that removal from service for failure to vacate Saovernment

Qparter after transfer from one station to anotheye Order
of termination ig uncalled for ahd itps not a mis~conduc£.
The Government ser&ént i%iiable to pay penal rent§only. The
Ahnedabad Bench has relied upon the judgment i7£hg?ca39 of

B.R. Vengappaya Vs, State of Mysore &ors, reported in 1972

SLR 59, Hon'ble the then chief Juctice, Marayana pni,while

speaking for the Bench, held that the Gover nine nt Ennl oyee
in occupation of the quarter, upon transfer, is bound by {(u

aﬂmf'rUIo to vacate the same-on pain of coercive rters beincﬁwwa

“t-oken to evict him and rents at prnal rate keing recovered fw”
A £rem his Balary. IS’it 1s not misconduct it cannot be converted
inro misdon-duct by an unnecessary order being made to do.
some thing which the xu;cs itsel4d requires the person to dos
.Isﬁt ig t#be4regarded as misconduct ,the rule itself
‘prescribes the punishment; viz forcitble p&iction and
golléction of rents at penal rotes, 1t is the;cfore held

- that where the Government servant fails to vacate rént%«b’

£r=e accomodatlon on tramsfer, he 1s liable to pay the rent f
provided in the rules and hence disciplinayy prOceedings

afi¢ . not competent,
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3. M. Garg has oloo olted boeCore s the cate o of ane

3

Jalsi Ram, Flrement, Northern Rallway, ‘dc’*cigled Ly the Chandigarh
3ench of the Tribunal in “)l._/\. No. 419-p3,/89, aAfter revicwing
the number of judgements of CAT Scenches at ahmedabad, Patna,

New Delhi and Allahabad, thl(-: Tribunal odserved that if it is
reqarded as misconduct, the rule ltself prescribed punishment

off forecihle éviction and ¢ollection o tent at penal ratoss
taklng a sapafqte order to dlsobey the rule and then to hoald

a r]i‘scj';\li.nut'y rncqulry for f.]iso“';c:'ljvm:ez' thereof dn aldditvion vo
levying penal rent will Yl)r;‘. either a totally invalid action of
trying‘po'punish something vhich is not:misconduct or imposlng

two punishments in respect of same misandq:t- However, w2 are

’ . N
not deciding this question at this stage as the Gouvernment

Advocate 1s nok prevared on the polnt oﬁflaw,{
1. The other Jquestion 43 that the appellate authority

has not decided the appeal which is pending s fornhim singe

1902, rhis is a valld aroanl and once the appellute aichorlty

fails to decide thotuase,
hen this court can PASsS an ovder acco;d}ng tQ’the law, tukihg

Lﬁyinto conglderation the fazts and clreumstances of the

e

SABC
o 1t is an wdmitted positlon that the applizant was in cmplbyment
. . s . :

Sunto Seotembber, 81 and hae was ko retire after the attaining the
funcrannuation age on 30.6.82. 1n the facts and cltcumstances,

the nunishment of removal is very excessive and hard, !
. !
\

particnlarly, to ounish a person at thg time of retirerent for
not vacating the cquarter cannot sakd to be reasonabile and, it

: o .
i arblurary In nakune, ! o

' ’ pg
T U for these recasons, we set aside, the order of tle:
Disciplinary Aavthoriky dated 29.5.81 and it shall also be

decmed that the appeal stands disposed of under this order.
ive selt aside the order of removal anl we direct that the

apolizant shouald be reinstated in service and he shonlid e
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: tr@al 2 as.'- retired” from 30.5.02 after' xttaiming the " b AR

sumnrannuai‘ion age . This order, veo are passing, in the |
) . light of the f.xct ‘that the ppndl rent haa already been
: - realised, the quarter has been VdudLLd- 1t 1s directed
! . . .
that the resPondents will pa" salary to the applicant
[T "
within a pnriod o£ thrpe month Erom Lhe date of this
o ‘*.‘. . T A ..’- ,.-......",' et i }
e order ‘and Shdll alSO dete rmj.n‘Z Jthe conSequwnLi.xl pens iopary '
:“-"l!'¢n(<:,'!“1w<'1 '
' hen fits'and mnPn the paymant of ptngiun and other amouutg
S IR ‘09 .[.:. {o ], o AP T
: ‘ d if any. within a purihl 2f three months from the receipt

of thia order. f

6. . The T b is alsposed of accordingly, wlth no + b

' . . R ! '
- ‘ ot ' : o I '
order a8 to'costs. | I
S S Tren | -
'! .
Co o i eale S
RIS S ' B L
Y ( P.P. SHRIVASTAVA ) T y.L. tEnra ) L
i A Admie ative Mamzer ' ar=Chalr . '
,.‘:_:'{:/i; _— f\dm n iSFr J'_j:\]q_ (SEXTIaT=8, Vice -Chalrman l
IR R .'H vigf ! * T oo
Tt L e YRUT = €CPY, o /@1 I
SRR A Ay et
' ' Sa Laa\ut o b IR '
LI ¢ l.' Ce"”" /'\Ja. i .;'I SHvd -i.; )bt
D L S . AT L .,.,E“:"““'“' Jahruil Co ,
: o i ’
t ‘ﬁ { . — .
ot ~ . . O"—/Q P !
; - g N S
C “.g_".:f‘ : N , L . . ' ' . i ; - ’ f‘ .
M~ O 12 G, ! . ! '
7 *‘i : A :Cﬂ;(vhcc-x]) b
‘ ‘ L‘ - . L4 ) L} v | ‘ 5
' , ! | ?S Q2 , f- r.-Q‘/L.«, (2'1,\(:,"(.\ e ! [ ‘

. . . I
. \ OZZY\ i
; ] (\\V\‘ . . (\ |
. ROEN el ooy
e P !
( r \\\\\ D R Ny 7
NSy TN
- '.\ ‘:% Q\‘\\“\u‘ ' ‘
"l & " 1y '
gl am 4
LU ¥ §at
i .
+ ¥
1
‘- e ‘. PO | -




