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N THE CENIRAL ~DMINISTRATIVE TRIBUNAl. 
JODHPUR! BENCHD JODHPUR ' 

O.A. No. 
Tf.#·! No~ 

' ' 

06/1995 

DATE OF DECISION- {( • 1' • 2001 

• _s_._c_.s_E_T_H_r ___________ Advocate for the Petitioner (s~ 

Versus: 

-1-I_O_N_O_F_IN_D_I_A_AND __ O_TH_ER_S ______ Respondont 

The Hon'ble Mr. A.K.Misra, Judicial Member 

·The Hon~ble Mr. A.P.Nagrath, Adninistrative Member 

1. er Reporters of local papers may be allowed to soe the Judgem@nt ? 

\,/2. To be referred to tho Repor~er or not ? 

V.~. Whet er their Lordship> wish to see the fair copy of the Judgement? 
I 

~. Whet or it needs to be circdlated to other Benches of the Tribunal ? 

-~~· { I I ~~ 
)1 I 1 ~"" I < A.K.MISRA) 

Judl.Member 

I 
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I THE CENTRAL ADMINISTRATIVE TRIBUNAL 

I 
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I 
J AIPU R B.E: NQ{ J AlPU R. 

: 

DA l~o. 06/95 

I 
I 

I 

~angilal S/o Moola, age 59 years, Retired Driver, 
i 
~estern Railway Gangapur City, Western Railway resident 
of Mali Mohiill&, Near Temple G&ng&j i, G&ngapur City 

pin. 322201. 

].. 

I 

I 

r· 
r3 • 

•••• APPLICANT 

VERSUS 

Union of India, through General Manager, 

Western Railway, Churchgate, Bombay. 

Divisional Rail M&n&ger, Western R&ilway 

Kot& Divis ion, Kot& (Raj.). 

Senior DEE/TRO, Western Railway, 

Kota Division, Kota (R&j ;) • 

• ••• RESPONDENTS 

..... 
;Mr. s.c. Sethi, counsel for the &pplicant. 

Mr. Manish Bhandari, counsel for the respondents • 

. . . . 
i C.ORAM 

I 
Hon 1 ble Mr. A.K. Misra, Judici&l Member. 

Hon'ble M~ A.P. Nagr&th, Administrative Member. 

ORDER 

{per Hon 1 ble Mr. A.P. Nagr&th) 

Prayer of.the appliciint in this OA is th«t the 

respondents be directed to promote the &pplic&nt as Passenge 

Driver in scale of Rs.1600-2660 from the d&te his juniors 

were promoted w.e.f. 22.10.90 and to promote the applicant 

further as 1'1.-.il/Express Gr. • A' scale 1640-2900 w. e. f. 

28.10.92, when :his junior were so pranoted with all conse::. 

quenti&l benefits of payment of salar:y and ~llowances retro· 

spectively not only as passenge_r driver and mail/express 

driver but also in respect of his retrospective promotion 
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the post of Fijem•n Gr. •c•, 
I 

.. I 

end Driver Gr. • c•. 

Firem•n Gr. •a• a.nd Firemen 

Ccse of the applicent is thct he w&s n~t assigned 

w~th the correct seniority position right from the dcte of 

!
1 is •ppointment cs Cleaner. Thus, in the channal of promo­

~on to the post lof Firem•n Gr. •c• ilnd further,. he was not 

~ven promotion •s per his due turn while his juniors got 
I 

promoted earlier. The applic~nt alongwith others moved 
I 

I 

!this matter in the High Court of Rajii.sthcn by filing -. 
I 

1

1

writ petition which was later transferred to this Tribunal 

and Wii.S registered as TA No. 634/86. The s~ -.longwith 

, other Transfer Applications 'dere decided by this Tribunal 
i ' 
I 

on 19.1.90, directing the rebpondents to assign seniurity 

to the cpplica.n~s on the b•sis of their d•tes of appoint-

. ment. It w-.s ill~o m«de clear in that order th-.t the ii.Ppli-
I 

cants shall be entitled tG consider«tion for promotion to 
I 

higher posts frOm the dates their juniors were promoted in 

&ccordcnce with the rules on the basis of the revised 

seniority list. In compli-.nce of these directions, the 

respondents revised the seniority of the applic«nt in 

vQrious Grades· st&rting from Cleer upwerds end incorporated 

the n.me of the cpplicent in the seniority list in ell 

Grades,up to gr«de of Driver •c• designated now as Goods 

Driver in scale 0f Rs.425-640, revised to 1350-2200. The 

orders for revision in the seniority were issued on 1/8/91. 

As per this order, the respondents were required to hold 

a selec·tion for the post of Passenger Driver in which the 

·~plicant was to appe•r end the promo~ion w&s to be grantee 

to him keep i~ view tne result of seid selection. 'l'he 
' 

applie6nt su~its th«t he h•d·to file CP 4/91 which was 
I 

decided on 8.~.92 with the directions to the respondents 
! 
I 

to hold seled~ion wi,th- ~.period _of 3 months. '!his $dlectic 
{' 

.;" ..... ·•'• ... 'l'~· 
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per the applic•nt, w~s initiated on 8.9.92 and he 
I 

a peared in the s~e but the result of the s«id selection 

I 
I 

s not been decl~red. It has been st.ted that these pro-

eedings for the said selection were cancelled because of 

restructuring and up-gradation of the post of 

assenger Driver ~nd Mail/Express Driver in implementation 

·f the restructuring scheme. The respondents issued promo-

ion orders for the post of Mail/Expmss Drivers and 

assenger Driver~ vide order dated 25.6.93(Annexure-A/l). 

1
These orders \'fere based on modified selection cs per the 

I 

/policy instructi;ns. The applicant is aggrieved tha.t his 

! ncme was not included in this order while his juniors were 
I 
I . 
promoted. His plea is that he should have been promoted 

as Passenger Driver ·,J.e.f. 22.10.90 when his juniors were 

so pranoted ;and !further he should have been promoted as 

1 Mail/Sxpress Driver W .e .F. 28.10. 92 when his juniors were 

promoted to that post. The applic•nt retired on 31.5.93. 

1 

Being aggrieved by the non-cction of the respondents, the 

applic•nt filed; .OA No.275/94 and the same was rejected 
junior 

on 22.8.94 as the/.persons.promoted were not imple~ded as-

parties. However, vThile disallowing the .IDA, the applic•nt 

was permitted to file fresh petition cccording to law. He 

has come before us by filing the present OA. 

3. In reply t~ this OA, the respondents have rcised a 

preliminary ob~ection on the ground that the application is 

not filed within the period of limitction.as the impugned 

orders are dated 25.6.93 and 5.4.93 while this applic~tion 

has been prese,nted only on 2.1.95. Another plea taken by 
i 

the resp~ndents is th•t the «pplication has become infruc-

tuous as the ~pplicant h•s been given promotion to the pos 
I . 

of ~assenger ~river under the restructuring scheme vide 
. i 

order dated 1J.8.93(Annexure R/1) and the said promotion 

••• 4 
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o der h&s been given effect to from 1.3.93. Contention of 

t e respondents is/that the &pplicant is not entitled to 

an~ further relief :s in view of the directions of the 

Tiibun&l in TA No.634/86 &nd in CP No.4/91, he w&s to &ppe&r 

il the selection for the post of p&ssenger driver. The 

alplicant h&d infact not &ppeared in &ny selection &nd was 

gk&nted the benefit of pramoti0n •s passenger driver under 

tL, restructuring :scheme. The respondents &dmit that name 
I 

o[ the applicant was ammitted erroneously in the order 

~
a. ted 25. 6. 93 (Ann:xure A/1) and the mistake W&s rectified 

y &nother order dated 17.3.93 and in that view the respon-
1 

dents contend that the cause of ~ction does not survive 

any further. The respondents have rebutted the claim of 
i I 

the applicant that his promotion &s passenger driver should 
I I 

take effect frcm 22.10.90 oecause. the candidates, who were 
I ; .. 

~iven promotion~ order dated 22.10.90 had p&ssed the 
I 
I 

~election whereas, the &pplicii!.nt h&s not passed •ny selection. 
I 

~ince his cl&im for promotion as passenger driver ~rom 

22.10.90 is not ten&ble, the respondents contend th«t 
I I 

I 

ia subsequent promotion to mail/express driver from 28.10.92 

ihas no basis .. 

4·. The entire controversy revolves around the question 

whether the &pplicant, who retired on SuPerannu&tion on 

31.5.93- and who had been given promotion as passenger 

driver w.e.f. 1.3.93 is entitled to the benefit of the 

ipromvtion «s passenger driver w.e.f. 22.10.90 when his 

I juniors were prcmoted and further -.s m•il/exp.z:ess drive·r 

frcim 28.10.90 when his juniors were promoted. T~e &pplica.nt 

h-.s also filed a rejoinder .to the reply of the respondents 

to cOunter the plea of the respondents in rega.rd to limi::.: 
i 
I 

tation, by stating that the applicant had submitted • 

repxesentation da.ted 4.5.93 for pr~otion and fixation 

of salary and payment of dues aS per judgment of this 

... s 
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ibun~l dcted 19.1.90. He has not met with any response1 

rther, he had already filed an DA No.275/94 which was 
I 
I r ' 

of with ~e libert¥ to file a fresh petition as 

Thus, the ~pplicant contends that the OA is within 

I 
Learned counsel for the iipplicant traced the entire 

' 
is tory of the ap,pl icant' s case to highlight that he has 

: · from 
given unf-.i.t; -tre«tfuen£:~ I the very date of his appoint-

and that it :was only on the intervention of the Centr•l 

Administrative Tribunal that the-respondents assigned him 
' 

the cor~ct seni9rity. Having done that, the respondents 

·'could not hii.Ve d~nied him his rightful promotion to the 
' : 
r 

''post of passenge~ driver and mail/express driver from the 

dates, his juni~rs were promoted. The learned counsel also 
I I 

; forcefully argu~d that the applicant was not only entitled 
I 

to these prenotions as prii.yed for but is also entitled to 

the relief claimed by h~ for payment of arrears in all 
the 

Grades w.e.f· from the revised -dat-es. He re;erted~.to/letter 
16.1.96, I 

~~ted·t, by whith his junio~s who had also been assigned 

revised seniority alongwith him consequent to orders of the 

Tribunal, have been promoted to the post of passenger 

driver w.e.f. 9·.12.90 i.e. the date from which one' Harbh.aja.r 

Singh their junior has been promoted. This promotion has 

been granted o~ profoDma biisis whereas actual piiyment has 

been oraered .. to .. be.6nl~ frcm 1.3.93, the dil.te of restruc-

turing. This letter has been tw.ken on record vide order of 

this Tribuncl d~ted 23.4.2001 «nd has been filed at Serial 

No.63 of OA. In the same order, the swne set of juniors 

have been further ordered to be promoted as m&il/expzess 

driver Gr.l640'-2900 w.e.f. 15.12.93 on profo.ona b-.sis. It 
I 

was the plea ~f the learned cOunsel that hil.Ving extended 

the benefit of promotion to the selection post of passengeJ 

driver to the juniors of the applicant from 9.12.90 when 

••• 6 
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eir next jU'niors had been promoted, similar benefit cannot 

denied to the ~ plicant w.e.f· 22.10.90, the d~te on 

ich his next juJior was pranoted as passenger driver. 

ilarly, the leJrned cOunsel stated that the applic•nt 

s also entitled to be promoted as mail/express driver 

• e. f. 28.10. 92 the date of which his next junior was 
I 

ramoted as mail/express driver. 

I The learne~ counsel for the respondents vehemently 
I , 

I 
pposed the arguments of the le•rned counsel for the oppo-

ite side by rais~~g the ground of limitation and also on 

he basis of any relief .: .. em·e.rging in favour of the appli­

aat because of uhe order dated 16.1.96. Contention of the 

. I 
1 earned counsel was that the order dated-16.1.96 was an 

I vent subsey_-uent to filing of the OA c.nd no averments 
I . 
~ave been made or .rather could have been made regarding 

this order ~ thl applicant in the DA. Since this document 
I . .. . --

,did not fOJ:m a part of the DA, the appll.eant cannot be 
I --- .. 

allowed to derive any advantage out of the s.me. The 

learned counsel ktated that no relief is admissible arising 

out of this orde~ ~s the respondents have had no opportu-

nity to contestb lhe claim on ti1is basis. For this the 

learned counsel placed reliance on AIR 1979 sc 1652: 

Shanker ChakravJrti Vs. Britannia Biscuit Co. Ltd. and 

another in supf,jrt of his contention that if no pleading 

was raised therJ cannot be any opportunity to refute or 

substantiate thl s~e. The learned counsel submitted that 

the applica.nt c~n be permitted to co-nfine his plea only 

to the pleadingl in the ~OA and to the relief, he had 

sought vis-a-vik his juni~r who were duly selected and 
I . . 

promoted as passenger driver on 22.10.90. Dn that, as per 

the learned coJnsel the applicant has no case as all those 

prcmoted on 22 .!10.90 as passenger drivers had been sub-

jected to a prdcess of selection which ~ey had duly 
·' I 

••• 7 
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rits. There is no dispute that the applicant had been 
I 

s ruggling for having correct seniority assigned to him 

and' his efforts ult~ately culminated intO directions Of 
I 

the Tribu~al in TA Nu.634/86 decided on 19.1.90. In com-, 

pl iance of these directions, the respondents revised the 
i 
~eniority 

I· .... ~ SlllRX»~ 
I 
I 

of the applic~nt in all grades starting from the 

post of·Clesner t0 the post of Driver •c• desig-

nw.ted as Goods Driver. It is also not disputed th-.t the 
I 

applicant hw.d to file a CP for non-action on the part of 

ihe respondents to gr~nt him further benefits. This CP 

was·disposed of by ovder dated 8.9.92 by which the Tribunal 
I 
directed the respondents to conduct the selection for the 

I • 

I 

applicant within a period of 3 months. This selection 
I 

powever, was not conducted w.s per the respondents because 

the restructuring scheme intervened in the· ~e.tter. It is 

-.lso accepted on either side that the applic~nt was promo-

ted &s passenger driver w.e.f. 1.3.93 under the restruc-

turing scheme. 

The post of passenger driver is • selection post 

and under the ras tructuring scheme the selection procedure 

has been rnodified to make it sinpler and based on service 

record only, as • large number of promotions were involved. 

This did not mean th&t the method of promotion became non-

selection. It continued to be texmed as selection proce-

dure though in the modified forms. We are of the view the.t 

the stand of the raspondents th-.t the applicant hmd to 
! 

I qualify in the sepw.rate selection to claim benefit frcrn 

22.10~90 is not tenable as the respondents did not hold 

w.ny selection after the order in CP and before implementa-

tion of restruc~uring scheme. ~e have no hesitation in 
I 

coming to the cbnclusion that the applicant is very much 
I 
I 

within his righfs and entitled to promotion to the post of 
I 

passenger driver w.e.f. 22-10.90 having been found suitable 

••• 9 
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alified. Since, the applicant did not appear in any 

he cannot claim benefit from the date from 

select~d candidates have been promoted. x.he 

pplicant has been granted promotion w.e.f. 1.3.93 under 

the restructuring scheme and no further relief is admissible, 

ln his favour. With that view, since the applicant cannot 
I 1 

fe ~iven pramoti~n as passenge~ driver from 20;10.90, his 

Fla~ for promot~on to still h~gher grade of mail/express 
I 
~river is not tenable. 

7. We have given our thougtl£ul consider•tion to the 

rival contention~. We do not find •ny force in the argument 

! of the les.ined counsel for the respondents that the appl i-, 

cation is not wi~hin limitation. After orders passed by 
I 

the Tribunal in TA No.634/86, the revised seniority list 

1 was issued on 1 •. 8. 91. The applicant h-.d filed • CP for 

, non-compliance ~f the orders of Tribunal and this was 

1 disposed of by <?rder dated 8.4.92 by which the respondents 

were directed to hold selection for the •pplicant. It 

appe&rs that th~s selection could not be held &nd the 

orders of restructuring intervened. Under these orders of 

restructuring all ~ngoing selections which had not been 

completed were abandoned. The applic~nt was due for consi­

deration for promotion from the date, his juniors had been 

prc:rnoted but be'ca.use of the restructuring scheme, he was 

given promotion only w.e.f. 1.3.93 by an order dated 

17 .8.93. The a~plicant filed OA No.275/94 which w•s dispose• 

of on 22.8.94 with • liberty to file a fresh petition &s 

per law. This DA has been filed on 2.1.95 and we do not 

find any Leason to accept the plea of the respondents that 

the s.me is beyond l imitil.tion. 
I 
I 

8. H<i!:ving come to the conclusion that the OA hiis been 
I, 

filed within tJ.me, we proceed to examine the issue on 

... a 
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n the modified s~lection prGlcedure. ~~e are further for­

fified, in our view by action of the respondents themselves 
I 

whereby thej have issued an order dated 16.1.96 granting 
i ' 
profoDUa promotion to 6 persons, who are decidedly juniors 
i 
I 

to the applicant'before us, from retrospective effect 

w.e.f. 9.12.90. if they could do that in f~vour of juniors 

in the year 1996; the reason for leaving out the applicant, 

who had retired on 31.5.93 but was very much in service on 

22.10.90 is not understood. 

10, The plea :of the learned counsel for the respondents 

that applicant c•nnot derive any advantage by citing this 
i 

' order of the deP,artment is also not acceptable to us. 

Hon'ble the 'Supreme Court. in the case of Shanker Vs. 

Britannia Biscuit Cv. Ltd. ~ ~.lQt ~ hii.s laid down 
I 

the following t~st to decide whether the ~articular evidence 

was to be made a grou~d for proving a contention or not. 

I The relevant po~ion is extracted below;- · 

11. 

Court 

I 

Lli'I'he tes.t would be who would fail if no evidence 
1 

is led. 'l.t must seek an opp0rtunity to lead evi­
'. 

dence. A contention to substantiate which evidence 

is necessary has to be pleaded. If there is no 

pleadin~ raising a contention there is no question 

Gf substantiating such a non-existing contention 

by evidence. It is well settled that allegation 

which is not pleaded, even if there is evidence 
I 

in support of it, cannot be examined because the 

otber s~de has no notice of it lemphasis supplied) 

and if 7ntertained, it would tant~uunt to granting 
an unfair advantage to the first mentioned party. 

We are not unnind~ul of the fact that pleadings 
befom such bod~es ha.ve not be read strictly, but 

it is eiqually true thii. t f:;leadings must be such •s 
to give sufficient nutice to the vther pa~ty of the 

c•se iJ is c•lled upon to meet." 
I . 

. It is clear from the ii.bove observoations of the Apex 
I 

th<at the reaso·n for not taking support of c.n evidenc 

••• 10 
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ot specificclly wleaded dan give an unfair advantage as 
I 
I 

t e other side had! no notice of it. The respondents, in 
I 

he inst•nt case,: cannot take a plea, that they did not 
! 

notice of Weir own order dated 16.1. 96, :-ljioreso:· 
I I 
when for fair 4l.nd just decision Of the case, the Tribunal 

rad decided to take this document on record as early as 

,on 23.4•2001. From that date to the date of hearing, the 

/respondents had sufficient time to c0nte~t the contention 

of the opposite side «nd to establish as to why the relief 

• given to _other j,uniors to the «pplica.nt was not extendable 
I 

to the applicant. We, therefore, do not find the contention 
I 

1 
of the learned counsel for the z:espondents accept-.ble. 

I 

There was no specific contention raised by the learned 
I 

counsel that th~ benefit to the persons in list in the 

letter dated 16.1.96 has been gr-.nted from a r-etrospective 

effect becc.use! these person have passed any selection. ~'le 

are not able to appreciate as to hGw the respondents can 

distinguish the. appliccnt's case from the pase of his 
' . 

juniors. r'iore ;so, when •t the relevant time, when the 

benefit becam~ due, the -.ppliccnt was very much in service. 

Even independent of this order d-.ted 16.1.96, we -.re ~ 

of the considered view thct having promoted the «pplicant 

as passenger driver after the process Of modified sele-

ction, the 4il.pplicant ccnnot now be said h«ve not qualifiec 

the requisite selection for the post. He is, accordingly, 

entitled to profODn« promotion w.e.f. the date his junior 

w•s promoted i.e. 22.10.90. Similarly, the «pplic~nt also 

is entitled to further promotion to the post of mail/exp~ 

driver Gr. 1640-2900 w.e.f. 28.10.92 the -date on which, 

his next judior w:as promoted. While reaching this conclu:: 

we have not /accepted -~he argl.Ullent of. the respondents thai 
I 

the modifie~ selection is not a selection as requi~d 

under the rules for pramotiGn to the post of passenger 

••• 11 
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river. A selection whether modified er otherwise is & 

I 
required procedu~ of selection under the Ru~es and it is 

the Dep•rtment•l :
1 
Authorities who decide the m•nner and 

method of selection, often •s one time exception or on 

long term bii.sis-.: 'lbus, this procedure of modified selection 

Ciannot tilke «Wii.Y. the right of the •PPl iciilnt. However, 

while gr•nting this b~nefit to the cpplicant we must m•ke 

it cle•r that he is only entitled to proforma promotion 

and ofcourse ilSiil consequence, he is entitled to •11 the 

retirill benefits based on his preform• pay as fixed reckonin 
} ' 

' his dil.te of pranotion as mail/express driver w.e.f. 28.10.92 

The leilrned coupsel for the 4pplicant hild placed reliil.nce 
,i 

in the case of D.C. Deshp•ndey Vs. Divisional R•ilway 

H<itn«ger -.nd Another 199,:i(36)ATC 225, in support of his 

contention thii.t the ilpplicant was entitled to payment of 

! arre•rs. In this c-.se, the ilppl ic•nt c•nnot cl•im -.r re•rs 

£rem the retro~pective d.ate .us his seniority at the rel~van· 

time for v•rio~s gr•de hild not ~een determined ii.nd settled. 

Dnly when the ~evised seniority list Wils issued in support 
I 

of orders of the Tribunii.l, he became ilVail~ble for consi-

der•tion. In .it.te of Hilry•n• ilDd Dthers~ Vs. O.J?. Gupt• 

& Anr. 1996 SC,C {L&S) 633. Hon•ble the Supreme Court has 

held th&t in such • situution when the individuil.ls were 

not av•il•ble for consider•tion of their promotion bec•use 

of the then prevailing seniority list, they •re only enti­

tled to notional promotion fran the back date •nd no 

•rrears ere pay•ble. In view of this settled leg•l posi-

tion, we •re of the view that the applicant is not entitle 

12. In view of the f•cts and circu~st•nces ils discussec 
I 

above, we iilliow this ,Q\ pii.rtly •nd direct the respondents 

to grant proform.a promotion to the -.ppl icii.nt to the post ( 

passenger driver sc~le 1600-2660 w.e.£~ 22.10.90 and fur-

••• 12 
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oforrnii. prQuotiort to the post of Mil.il/express driver 

in sc 
1640-2900 w.e.f. 28.10.92. The respondents shall 

the notional paY of the applicant he would haVe received 
work. 
while workiag as mail/express driver as on 31.5.93 and shall 

I , 

revis~ his retiral benefits on that basis. The applicant is L 

i . : not eptitled to payment of any arrears of pay·.· The revised 

pensiFn and arrears of pension are payable w.e.f. 1.6.93. The 

respdndents sh&ll canply with ·these directions within il. period 

I of "three months frcm the date of this order. For any delay 
I 

beyo¥ 3 munths, 'the res;;.ondents shall P•Y to the applicant 

inte~est a.t the r&te of 9'Yo·:,f?er .annum on .the amount becoming 
I 

-'II) due ~s enhanced pensi,on and alsu on the arrears beCaUse of this 

enha):lced _t..;ension. No :orde.r &S to costs. 

; 
I 

___,) 

p d 

(A.K. Misr-.) 
Judl· Member 

--------- - --


