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IN.THE!~ENTRAL 

OA No.598/1995 with ,MA No.581/95 

TRIBUNAL, JAIPUR BENCH, JAIPUR 

Date of order: q /:7/ :lLh5 I 

P.K.Upadhay~y a/o Shd · B.N.Upadhyaya·, Guard, western Railway, Kota 

Division, Kota. 

• ~Applicant 

· Versus 

Union of India through the General Manag~r, Western 

Railway, Churchgate, Mumbai.· ( 

2. Divisional Railway .Manager, Western Railway·, Rajkot. 

3. Divisional Railway Manager, ·West~rn Railway, Kota. 

Re~pondents· 
\ . 

Mr. V.P.Mis~ra, counsel for the app~ic~~t 

Mr. U.D.Sharina; counsel for the respondent No.2. 

None pres~nt for respondents Nos. 1 and i3 

CORAM: 

Hon .. ble Mr·. S.K.Agarwal, ~udicial Member · 

Hon' bl e Mr.. A. P. Nagra:th, Admini strati ve Member 

"' ORDER 

Per Hon'ble Mr. A.P.NAGRATH, Administrative Member 

In this Original Application.!. the. applicant has ·prayed 

. that he be declar~d· and treate~ as having been appointed substantively 

in the scale cf Rs~ 330-560 and the reeultant benefit; of seniority be 
" . - . . ;; 

given to him over the ·Guards appointed/promoted in Kota Division in 

th~ scale cf· Rs.,330-530 as .on 11.4.1986 when_the applicant joined on 

transfer in Kota D'ivision. He {urther seeks declaration as having bee!1 

appointed substarttively t~ the scale of Fs. 330-560. frow 18.10.1985, 

the date on 'which he joined: at Zonal Training -School, Udaipu~ for 

training, and that his pay roay be reffx~d accordfngly w.e~f. 1.1.1986 

and arrears be paid on that basis. Cl 
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. ) . case ·of the. applicant ~s · that he had applied for the 

of ·buard scale Rs. ;330-560 in response to the nobf~cation issued 

by the Railway Recrui.tment, Board (for. sh0rt RRB), Ah~abad. After 

being selected,· he was sent for training to the Zonal Training School, 

uaaipur •. cm successful 
n 

completion of the training, the applicant 
! 

submits that he was· offered .the appointment to the post of Gua,rd eca1e 

"·.~ Rs~ 330:..560. It is stated that ·subsequent to his . appointment; the 

respondents ha.ve· sought to. assign 9 . lower . scale to the. applicant 

resulting' in loss of -PaY and. seniority •. Prior .to restructuring, the 

Guard Grade 'C' were assigned the scale of Rs. 330-560 and 15% of the 

·vacancies were fiJ.)ed up by direct. fecruitment. It appears, when the. 

applicant was recruited fy ·RRB-Ahmedabad, similar recruitment was 

undertaken by the RRB-Bombcy.and RRB~~jmer. 'Ihe candidates .selected by·. 

RRB-Ajmer were· allotted <Jaipur Division whereas the . applicant 
\ 

recruitld. by RRB-Ahmeda~d was. alloted Rajkot Divisicm. In· all these 

selecticms· ·.for recruitment, the RBBs recommended - to the ccncerned 

divisiobs for 1 ;ppoirrtment · in . sea.le Rs. 330-560 in termE cf the 
. ' 

notification. The applicant reported in Rajkot Division op 3.12.1985. · 

On coropl~tion of· his· training; the applicent was posted at H~pa \~ide 

order dated 12.2.1986. ·In. this ord~r scale of the post indicated was 

· Rs~ 330-530. It has been mentioned by thE;! applicant that he \vas told 
. . 

that the, post of Guard carrying· the pay. scale of Rs. 330-560 is not 

available hence he is Posted :in the scale of. Rs. 330-530 and beth 

these seal es . have ident) cal · starting pay of. Rs. 330 • After join':i.ng 

Hapa I . the appli,...cant requested. for t'ransfer to .. K6ta Division and 

acceeaing to his request· he was transferred vide order· dated 4.4.86. 

In thi~ ord~~ the . scale 'pf pay _was indicated"as Rs~ 330-530. The 

. • ' 1 • 
applicant admits that hei carr;ied out ·his transfer to his home 

I i 
divisich. Since his was a ¢ase of transfer ori request he was assigned 

bot~om ~eniori~y in the .gra~e Rs·. 330.:...530. The applicant contends that 
. . ~ 
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his. , ·very\. 'appoi~tmen~ 

3 • 

. ~n the grade Rs. ~30-560 as per the was 

notificat ·on for recruitment 
1

and he could not have been posted _in the 
I \ 

.grade . of Rs. 330-530, which : is a lower seal e an~ thus his stand is 

that on t:: ansfer to Kcta Division.he should have ~e~ assigned bottom 

" ·._; 

seniority·in the Scale of Rs. 330-560 and not Rs. 330-530 as had been , ~r-

done by_·the respondents. It· appear~ that w.e.f. 1.1.1986 both the 

... 
'scales of. Rs. 330-530 and Fs. 330-560_were merged and are allotted ,the 

rev:ised stale of :Rs.· 1260-2040. 'Ihe . applicant claims that he· made a 

number of·representation dated 5_.7.9q;·5.·9 •. 94 aryd 17.10.94 requesting 

the respondents to place him in the grade of Rs. 330-560 from the date 

of his. appointment. In his ' representation' dated 17 .10 .194 I the 

applicant also referred to 'the benefit of restorati0n to the scale of 
. ."· . ·. I . . . 

Rs. 330~560· to Guards recruited, by .. the Jaipur D{vision at the same 
' < • • ". 

time when the ·applicant, was rec:i;:uited •. Jaipur Division restored the 

scale during the pendency of the OA .No. 2.95/92 which was filed before 

the Tribunai by one Ajai Kumar Mathur •. 'Ihis OA was disposed of by 

order d~tf _22.a.1994 wi~h ~irecti.ons that .respondents shou1a fl.,lrthe~ 

consider . t.he case of. the applicant ':in that OA · with ·regard to 

restoration of salary,· 'seniod·ty and relgted ·matters as per law. The 

applicant is aggrie~ea· by not being gra~teq similar treatment to him· 

by'Kota and Rajkot Div.isions and he has filed this application seeking 

declaration as -having been appo.foted in the scale of Rs. ~30-560 and 

also for having been. posted to Kota Division on trcinsfer /in the sa~ 

scale of Rs •. 330-560. His plea fs· that not ~xfend1ng the benefit to 
I 

him is discriminatory in nature as other similarly placed in Jaipui; 

Division have been put in the scale of Rs~ 330-560. 

Separate replies have been filed i.e. one on b@half of 

respondents Nos. 1: and 3 and another on behalf of respondents No.2. 
'i 

' 

Respondent • No.2, · D.R.M. i RajJ(ot where the applicant was. initial'ly 

appointed-h13s ,stated in tne wri~~en reply to the OA that the applicant 

_, 
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wae appointed only .in the pay s~ale R~. · 330....:530·arid was posted at Hapa 

vide·. order dated 12.2.1986 and pursuant to thjs ·order the applicant 

jo~nea at Hapa- a_s Guard Grade 'C' •. it is further stated that the 

appl]cant, at his OWf1 request, was transferred to Kota Div~Etiori on his 

then pay bf ·-Rs~- 3_30/- and · pay scale of R·s. 330-530 with bottom 
l 

'\ -

seniority vide order dated ·4.4.1986. _The applicant had not submitted 

any representatiqn regarding his grievance relating to grant·of scale 

of Rs. 330..:..530. Respondent No.2 has explained that scale of Rs. 330-
/ . 

560 was for Guard Grade_ 'B' at the relevant point of time and the 

recruitment was rrade'only tc the .grade of Guard Grade 'C.' which was in 
. -

-the. scale of Rs. 330-530 and that no -]nitial recruitment was' wade to 

the_, Guard Grade· 'B' i.e. Rs. 330-560. While admitting that the Railway 

Recruitment Board had invited appli_cations for recruitment: of Guards 
' ,. 

in the pay scale of Rs. 33~560 I the respondents submit<: that 'kRB,.;:;>~' 
• I . , . I . . - Scale in the ·notj ficatiOfl1 as -

-had h~ -1-P.ditat~_:th~~·ceirectc/the ·recruitment grade was' only Rs·. 330-, . 

'530. 

4. In the ,reply filed on beha1f of respondents Nos. l and 

3, it has been stated tha:t tht:> applicant was initfaB.y appointed in · 

'Rajkot Division and the~eaher transferred to Kota Division- on his own 
. ' 

' , 
request. His pay and seniority in- Kota Divjsion has been _fixed in 

accordance with the prpvisions Of' ·th~ IREM •. It h~s. been reiterat'ed 
. . 

.that the recruitment ·grade tc the category of Guard is· only Guard 
. 

Grade 'C' i.e·. Re. 33(}-530 and not Rs. 330-560. It is stated that the 

applicant was appointe~ only in pay scale of Rs. 330-530 which was 

duly accepted by him. Subsequently,. he - was transferred to Kota 

D_ivision from Rajkof Division in the pay scale of Rs. 330-53.0 only and 

has ~en correctly assigned bottom senjority ~in. that scale. 'IhiE'· 

traneiier was effected only after .. accepta~ce of the condition of bottom 
' ' . 

seniority in the scale Rs.330:._5:?0. by the applicant and ~he cannot now 
• • • J '· 

make a g::-ievance aft'er having once. accepted and carried out the 

'· 

. I 
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. orders. It has 'been 

I 
further stated that w.e.f. 1.1.198_6, these pay 

scales j .e. ~s. 330-~30 and Rs •. 330-560 were IPerged to a redsed scale 

of_ Rs. 1200-2040 and the applkant having been given that pay-scale 
I -

has no cause of gdevance and he has' not been put to any loss. The 

respondent~ contend that the judgment in t~e case of Ajai Kumar Mathur 

---.... 
was rendered by the Tribunal on 22. 8~-1994 and that order is of no 

I I 
· assistance to the applicant ., 1i;;ven consider] ng from that date. The 

.J 

respondents stand is that thfa applkation is barred by time having 

been filed only jnDecember, 1995. 

5. In the rejoinder filed by the applicant he· has 

challenged the assertions of the respondents that no re.c.rui trnent was 

made in the grade of Rs. 330-560. He referred to the notifjcation not 

only by the RRB-Ahe~9abad but also by the RRB-Bomb~y and Ajmer wjth 

identical pay scales. Further that in view of this fact the benefit 

of the scale Rs. · 330-560 has aiready been considered by the Jaipi.;ir 

DiviEdort in the same raHway by order dated 18.8.1994 in respect of 
. I . 

sjJI1j]arly . sjtuated persons ljke the . applicant. In v-iew of thjs 

background, the applicant contends that the- respondents-are estopped 

from treat,j ng hiIP djfferently. A reference has al so been made to the 

Railway Board's letter dated 25.9.1986 in the context of merger of two · 

grades to Rs. 1200-2040 w.e.f •. 1 .l.1986. The said letter provides, 

inter alia, that . "promotions/posbngs' IYEde between 1.1.1986 ·and the 

crucial dates .on regular basj s jn accordance. with the classification 

then fa force will stand protected". The applicant's plea is that his 

seniority in the grade Rs. 330-560, to which he was entitled prior to 
-- ' ~ 

1.l .i986, has to be protected by the respondents in terms of this 

' 
ord~r of the RaHway Board. Another rejoinder has been filed ·by the 

I 

applicant to the reply fjled by respondent No.2 
~o 

have been reiterated as in -the OA andLwritten 
i. 

I 

Nos. l and: 3. 

wherein sawe arguments 

reply from respondents 
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· 6.. Heard the learned counsel. fer the ·parties and perused 

the whole r~cora. . I 
.. ! 

'Ih~ main thrust of the arguments· of the learned.counsel 

fo~ the applicant Wc!s that t;he applicant was·appointed in response to 

a notifiCaJion Which clearly stated that the· scale of the post was Rs. 
• I - • • ~ 

330-560, he could net .have. been appoint.ea in the scale lower, than 

that. In support ~f his view_, the learned counsel argued _that when the 

· matter wae challenged by a sjmHarly placed per.son in Jaipur Divfsion, 

the Department on . 'its own- . restored the correct pay scale to· all 

similarly ·Placed persone during th_e pendency of·. that OA. On same 

basjs, the learned counsel. contended that similar benefits should have 

been l!xtended to the applicant and H was not . necessary for· the 
,... 

appliqmt to take recol,lrse to· regal remedies separately ·and the 

Department ~hould ·have corrected the anorrialy _on fts oWri. The learned· 

counsel f9r t~e applicant ref~rred to the followjng ,case_s to establish 

~hat once the•benefit has been gi~en in. favour· of a simila~ly s'jtuat~d 

rerson·,_·jt! is ·ncit ne~essary. for every sjmifarly ~laced t:>erson to. take 
. . . . 

recourse t6 ~itigation and it js for the D~paftillent to extend .the same 

~nefit to siIBilarly placed·perscns. 'Ihose who failed fo approach the 

Courts cxmt. ~)t cannot Be. denied their cl.aims. In s~ch. a. situation the 

limitation should not ·also come· in the ~y for extending the benefits 
. . . J . 

t 6 those si roilarl y pJ aced ~r sons • · 'Ihe cases cited are: -
. • I _.. , 

1. 

2. 

3 ... 

4. 

5. 

6. 

7 •. 

8. 

. ( 1985) 2 SCC .. 643 ~- Inderpal Yadav v. UOI 

1997 sec (L&S) 267, Ashwani Kumar v .• state cf Bihar ,-

(1992·) 19 ATC 94·, G.C. Gho::'h v. UOI 

1998 SCC.(L&S) 226, K.C.Sharma v. UOI 

(1990) 4 sec 13, Dharampal and ors~ v. L.G. of Delhi 

(1990) 2 ATC 705 : (SC); Di_Wakar Nath. Sharroa ·V. UOI . 

( 1992) 20 ATC 22, Mohd. SaliIP v. UOI . 
I 

- l 
· -(1988) ·8 S'IC 249~ A.N.Garnbhir v. 
) . ' . . . I 

M/o Water-13-eeources 

i 
' I }_ .. · 

. I 
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.'Ihe learned ccuns,el also referred to ( 1994) 24 A'IC 322°,· 
./ 

Dhar6.rnqir_. Singh v. Delhi Administration; 400 Swamy' s CL Digest,·· 

1994/2, P:A.Mohanan Na:ir and (198~) 9. A'IC 584; B.D.Sharma v. Union of 

India on the prind ple o'f · estoppel to contend that having selected the 

applicant on a pqst mich was advertised tc be· in the scale Rs. 3~0-
. . 

560, the fespondents c~nnot now _appoint him i~- a ~ower e:cale._-''Ihe plea 

• cf the learned .ccmnsel wae that even· ori transfe;r to Kota D:iv:ision at 

his own requ~E§t the applicant.'iCJs· entitled to be placed at the bottom 
~ - . . . . 

sen:iority of the gradation list cf. the s.cale Rs. 330-560 ·and not Rs. 

330-530. 

8. 'Ihe . learned counsel for the . respondents .. OJ?posed this 

plE7a mainly on the grotind that the applicant ha:: accepted the off~r of 

api?ointrrent given to him vide letter datedl2.2.1986 (Ann.~12) and he 

is-estopi:ea fro~ claiming appointment in thegrade Rs. 330-560 at such 
. I .· . 

a ~lated stage •. The learned co~nsel contended that the app.ii.caht has 
1 · ·.. . . . . . 

carried out· his transfer on. hH:; · own request ·as the transfer order. 
,i ~ . . .• ,,. - . -

clearly went:ionea that it was in the. scale Rs.. 330-530, he has 

. correctly been .. p;laced at the bottoro in the sc~le of Rs. 330-530. 

·Action of the.respondents, as per the learne.d counsel, was·legal and 

canrot be. faul tea·. 

9. We have given_ our a.nxious· consideration. tc the r:ival 

contentions. Admittedly, the not Hication against wh:ich the applicant 

. was recruited cl~arly rr.ent:ions th~ pay scale of ·Rs. 330-560. Not cnly 

the notification from RRB-Ahernadabad but similar notificat:icns issued . . . . 

·by RRB-:-Bombay and Ajroer also ind:lcatea t_he same pay scc:Jl~. i.e. Rs. 
I. 

330:...56Q .• It :is also adm.itted' _that tl:l.e letter of appointI11ent :j.ssued 'to 

the· applicant indicated the ~Y scale :of Re~ 33(}..530. The whole matter 
' . 

revolves around the fact wheth~r the applicant can claim to be piaced 
. ' 1 ' ·' 

above. al those. in the scale Rs •. 330-530 in Kota Divis:ion as on the 

. ~· 
0 ' 
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aate he reportea to 

- .. 1. 
Kota D1vJs!l.on tc carry out-his transfer oraers. It 

has tc be borne , in mina thet this transfer oraer was en hie own 

regUest ana the oraer was acceptea ana duly carriea out by the 

applicant. We cannot appreciate aE tc how· t~e appJ icant. can now clairo 

to be fixea in the scale Rs. 330;560 specifically after his posting in 

Kota Division. It cannot be eaia toaay that if he haa insistea to be 

placed in the scale of Rs. 330-560 when his request for transfer to 

e.· Kota was cod?dered,· the transfer in graae Rs. 330-560 could have 

"C I 

'"'\. 

I 
rreterialisea. Any transfer on reguest' unaer the rules, is dependent on 

' 
the facturo of availabHity cf vacancy and also whet.her a particular. 

scale in which ·the transfer is. sought is a recruitroent scale. Such 

issues are not ope~ for verification· ana adjudication after t.he­

transfer has·aJreaay been accepted and effected. The aocuroents clearly 

reveal that the··applieant was transferrea only in_ the ecale Rs. 330-

530 and that transfer was ·accepted by the applicant. In euch a 
. 1 •. 

situation the reliance placed, by the learned counsel for the applicant 
. . 

. . . 
on the number cf .cited cases,· is not of· any assistance. His case ·ie 

totalJy en ~ different footing ana it :ls a cai=;e of consequence of 

accepting the. transfer on :request. The aecision t~ken by the Jaipur 

Division to restore the scale of Rs. 330-560 tci .the Guards recruited 

by RRB-Ajroer aiso is of no help to the applicant· in view of the facts 

and circurostances cf this case. As we have stated earlier the 

·-
transfer was in the scale of Rs. 330-530 with. unconditional acceptance 

of bottom seniority in that scale, ·the applicant cannot now expect to 

be· placed at the top of all those who were then in the scale of Rs. 
' . 

330-530 when the applicant joined in Kota Division. We do not find any 

rneri t in this application and the same is Jiable to be dismissed. 

JO. We, therefore, dismiss this OA as devoid of any roeri t. 
I 

In the facts and circuroEtances of this case, no order as to costs. 
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' ' ] 1. In view of the order in the OA, the MA No. 581/95 . ' 
i 

. I .J.s 
also diski::sed. 

--~-I 
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(A.P. ) 
I ·; 

Adm. Member'-"' 
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( .K.AG. WAL) 

Judl.Member 
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