'None present for respondents Nos. 1 and 3

- ’ .'.- ) 'L' ' .
IN;THEWCENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR

Date of orc?er:. q ]7/ 20| h

~

OA No.598/1995 with MA No.581/95
P.K.Upadhayay a/o Shri- B.N.Upadhyaya, Guard, Western Railway, Kota

]
Division, Kcta.

t
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o e R . .:Appliqéh£ R ',
) Vérsué | | :
i.» : ~Union of India throqgh the General Manager, Western
Railwey, Churchgate, Mumbai_fl \ R R A v

2; h o Divisional Railway‘Manager,'Westérh Railwayleajkot.
3. . | bivisibnal Réilway Manéger,'Westgrn Railway, Kopa.

.. Régpondénfs"
Mr. V;P.Mishré, counsel for the applicent - .

~ Mr. U.D.Sharms, counsel for the respondent No.2 : .

CORAM:
"Hon'ble Mr. S.K.Agerwel, Judicial Member -
Hon'ble Mr. A.P.Nagrath, Administrative Member

- * ORDER

Per Hon'ble Mr.iA;P;NAGRATH, Administrative Member

In this Original Application, the. applicant has prayed

. that he be declaréd'and,treated-as having been appcinted éubsfantively

in the scale cf Rs. 330-560 end the resultant benefit‘ofiseniority'be
given to him over the ‘Guards appointed/promoted in Kota Division in

the scale of Re. 330-530 as on 11.4.1986 when the applicant joined on

transfer in Kota Diviéion..He further seeks declaration as having béep

‘appointed substantively to the &cale of Rs. 330-560 from 18.10.1985,

the date on ‘which he joined at Zonal Training - School, Udaipdy for
tréining, and that his pay may be refixed accordfngly w.e;f.a1.1.1986

and arrears be paid on that basis. a
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2. ] L Case of the,applicant is that he had applied for the
post of uard qcale Rs. 330—560 in response to the notification issued

by the Rallway Recru1tment Board (for short RRB), Ahmedabad.\After
being selected, he wes sent for tralning.to the Zonal Tralning School ,
Udaipur. On =ucces=ful completion of the trainlng, the applicant
submits that he was offered the appointment to the post of Guard scele
Rs;-330—560. It is stated that'subsequent to his\appOJntment, the
espondents have =ought to assiqn a lower 'scalei to the. applicant

resulting in loes of pey and seniorlty. Prior to restructuring, the

Guard Grade 'C' were assigned the scale of Rs. 330—560 and 15° of the

-vacancies were filled up by direct. recruitment. It appears, when the .

applicant was recru1ted by RRB—Ahmedabad, similar recruitment was

undertaken by the RRB—Bombay and RRB—Ajmer. The candldates selected by

RRB-A-jmer -were~ allotted ‘Jaipur D1v1s10n wherea= the appllcant
N

recruited. by RRB—Ahmedabad was alloted Rajkot D1v1s1®n. In - all these

selections*afor~ recruitment, the RRBs recomrmended " to the concerned

divisions for 'appointment ' in pscale Rs}_ 330-560 in terms cof the

netification. The applicantvrepOrted in-Rajkot'Division on 3.12.1985.:
On completion of'his—training; the applicant was pested at Hapa vide

order doted 12.2.1986. In.this order scale of the post indicated wes

'Rs;.330—530. It'has.been mentioned»by the applicant'that he wes .told

that the post of Guard carrylno the pay scale of Rs. 330—560 ie nect

available hence he is posted -in the scale of R 330—530 and both“

.these scalec have 1dent1cal»start1ng pay'of Rs. 330 After 301n1ng>.

Hapa, the applicant requested for transfer to Kota Division and

_acceeding to his request he was transferred vide order dsted 4.4.86.
In thig ‘order' -the'scale ‘of pay was indicatea.‘is Rs. 330-530. The

»appﬁicaht admits that hei carried out -his trsnsfer tc his home

divisioh. Since his was a case of transfer on request he wes assigned
* N - ! . - v .
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. bottom seniority in the grade Rs. 330-530. The applicant contends that

)




b

;-

his very-

~

appointment wes in the grade Rs. 330-560 as per the

notification for recruitmentiand he‘eould not have been posted in the
Ao : uid . .

'Agrade of Rs. 330—530j'whichiis'a lower scale and thus his stand is

that on twansfer to Kcta Division. he should have been assigned- bottom

seniority ‘in the Scale of Rs 330—560 and not Rs. 330—530 as had been

7

done by_-the respondentsf It appears that w.e.f. 1.1.1986 both the

scales-of‘Rs. 330—530 andARe. 330—560Awere neroed*and are allotted the

"

rev1sed ecale of Rs. 1200—2040. lhe appllcant cla1ms that he made a

number of representatlon dated 5 7 90, 5. 9 94 and 17 10.94 requestlng

i

dthe respondents to place him in the qrade of Rs. 330—560 from the date

of: hlS' appolntment.- In his 'representatlon dated 17 10494, the

applicant alsc referred to the benef1t of restcraticn to the scale of
- Rs. 3304560’to Guards recruitedrby the Jaipur Dlvision at the same

: tlme when the appllcant\was recru1ted.,Ja1pur D1v1s1on restored the

scale durlng the pendency of the OA No;‘295/92 wh1ch was leed before

the lerunal by one Ajal Kumar Mathur. _This OA was dlsposed of by-

order dated 22.8.1994 with d1rect1ons that respondents should further

) cons1der ﬂLhe case of. the appl1cant “in that OA with regard to

restorat1on of salary, senlorlty and related natters as per law. The

applicant 1s aggr1eved by not be1ng granted s1m11ar treatment to him
by Kota and Rajkct Divisions and he has filed thls'appllcat1on seeking -
 declaration as*having been appointed in the scale of Re. 330-560 and

also for having been posted te Kota Division on transfer,in the same

scale of ﬁs;_330—560. His plea is»that not extending the benefit to

h1m is dlscrlmnnatcry in nature as other s1m1larly placed in Jaipur

‘D1v1s10n have been put in the scale of Rs <330—560. -

i

[

3. »: Separate replies have been leed i.e. one on behalf of
. ' ! T~

respondents No 1 and 3 and another on behalf of respondente No.2.

Respondent No 2, D.R. M., Rajkot where the appl1cant was - 1n1t1ally

s

app01nted -has stated in the wr:tten reply to the OA that the app11cant
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was appointed only in the pay scale'Rs.'330453O=and was posted at Hapa

vide order dated 12.2.1986 and pursuant to this “order the applicant

' "joined at Hapa as Guard Grade 'C'.. It is further stated thatfthe

N

applicant, at his own request, wes transferred to Kota Division on his.
then pay of ‘Rs. 330/- andL pay scale of Rs. 330-530 with botton
senlorlty v1de order dated- 4 4. 1986._The appllcant had not -submitted
any representatlon reqardlnq his grlevance relating to grant " of scale .
of R . 330—530 Respondent No 2 has explained that scale of Rs. 330-
560 was for Guard Grade !B' at the relevant p01nt of t1me and the

recru:tment was made only te the grade of Guard Grade 'c! Wthh was in

- -the.scale of Rs. 330-530 and that no Jn1t1al recru1tment,was made to
the Guerd Grade 'B' i.e. Rs. 330-560. While admitting that the Railway
© Recruitment Board had'invited applications for recruitment'of Guards

'Jn the pay scale of Rs. 330~560, the respondents submit: that RRB

- scale in the notJflcatlon, as
153 et deicatedthe ccrracﬁf/the recru1tment grade was' only Rs. 330-

530, S

4. C In the reply leed on behalf of respondente Nos. 1 and

3, it has been stated that the appl1cant was 1n1t1ally appo1nted in -
'Rajkot Division and thereafter transferred to Kota D1v1=10n cn his own

request. His pay and senlorlty in- Kota Division has been f1xed in

‘accordsnce with the prpV151ons of ‘the IREM.,It has beeén reiterated

that the recruitment'grade to the category of Guard is only Guard

Grade 'C' i.e. Ré. 330-530 and not Rs. 330-560. It is stated that the

" applicent was apnointeﬁ only in pay scale of Rs.-330—530 which was

duly vaccepted hy him. Subseqnently,.'he "was transferred to Kota
Division from Rajkot Division in the pay scale of Rs. 330—530 only and

has Been correctly assigned bottom seniority ~in. that scale. Thie

"~ trans fer was effected only after acceptance of- the condltlon of bottom

seniority in the scale Rs 330—530 by the appllcant and_he cannot now

- meke a grievance after‘ having 'once accepted and carrled_ out ‘the

8
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. orders. It hae‘been further

L 5{
| ,
stated that w.e.f. 1.1.1986, these pey

 scales i.e. Rs. 330-530 and Rs,-330—560 were merged to a revised scale

of Rs. 1200—2b40 and the applicant having heen given that pay scale

has no cause of grievence and he has not been put to any loss. The

reepondentq ‘contend that the judgment in the case of Ajal Kumar Mathur

was rendered by the Irlbunal on 22. 8 1994 and that order is of no

' abr;utance to the appllcant.jﬁven con51der1ng from that dates The

. respondents stand is thet this appijcation is barred by time having

been filed'cnly in December, 1995.

5. - In the_»rejoinder filed by the applicant he = has
cnellenged the assertions of the respondents that.no recruitment'was
made in the,grade of Rs. 330-560. He referred‘to the notification not
only by the RRB-Ahemsdabad but a;so by the RRB-Bombay and Ajmer with
identical nay scales. Further that in view of this fact the benefit
of'the scale Rs.:330—566 has élready been considered by the Jaipur
Diviéion ip the same railnay by order deted 18.8.1§94 in respect. of :
similarly ‘situated .pereens like the .applicant. In view of this
background, the a;mﬂlcant contends that the respondents ~are estopped'
from treatJng h1m deferently. A reference has alsc been made to the
Railway Board's letter dated 25.9.1986 in the context of merger of two -

grades to Rs. 1200-2040 w.e.f. 1.1.1986. The said 1etter provides,

inter alia, that ,"promotions/poetinge'nade between 1.1.1986 and the

crucial dates én regular basis in accerdance,with the classificaticn
then in force will stand pretected". The applicant's plea is that his

seniority in the grade Rs. 330-560, to which he was entitled prior to

'1.1.1986,.has to be protected by the respondents in terms of this

crder cf the-Railway\Board. Another rejoinder has been filed‘by the

applicant to the reply filed by respondent No.2 wherein same arguments
- to
have been reiterated as in .the OA and/wrltten reply from respondents
. ‘ : R =
Nos. 1 and 3. ’

L



~ 6. ' ~ Heard, the 1earned counsel;fer the tartiES-and perused
the whole recoro. - e ._f S ‘
Tea. - a The main thrust of the arqumentq of the learned. counsel

for the appllcant was that the epplicant was app01nted in responqe to

a notlflcaJlon Wh]Ch clearly =tated that‘the»scale of the post was Re.

‘ 330—560, he could nct have been app01nted in the scale lower . than ~

that In support of h1c view, the learned counsel aroued that when the

matter was challenged by a'similarly placed person in Jaipur Division,

the Department on.its own restored the correct pay scale to all
similarly -placed perscns during ‘the pendency of “that .OA. On game

basis, the learned ¢cunsel. contended that similsr benefits should have

.o

‘been extended to the appdicant and it was not ,necéSsary for the

applicant to take recourse to‘ regal remedies separately ‘and the

" Department should- have cofrected the anomely on its own. The learned

cOunsel fof the'applicant feferred to the followinc cases-to establish '

that once the benefit has been glven in favour of a 51m11arly =1tuated

. t
]

"person, 1t is not necessary for every stllarly placed person to take

recourse to 11tlgat1on and it is for the Department to extend the same

T

benefit te =1m1larly placed'persons. Those who failed to apprOach the

t'Courts ame ﬁagy cannot be denled thelr clalms. In such a sltuatlon the

11m1tatlcn =hould net a1=o come- in the way for extendlnq the benefltu

to those s1m1larly,p]aced gersons.‘The cases cited are:-

.. . .(1985) 2 scc.‘643, Inderpel Yedav v. UOT -
2. _ -19§7 scc (L&S) 267, Ashweni Kimar v. ‘State of Bihar |
. -
CPR , (1992) 19 ATC 94, G.C. Chosh v. UOI
4. ' ' 1998 sce (L&s) 226, K.C. Sharmé v. UOI \
5. | , _(1990) 4 scc 13, Dharampal and cre. v. L. G of Delh1
6. {\ (1990) 2 ATC 705 (SC), Diwakar Nath. Sharma v. oI -
7..’. ' ' (1992) 20 ATC 22, Mohd. Sa11m v. UOT . ’
|-

8. S (l988) 8 STC- 249, A N. Gambhlr v. M/o Water ‘Resources

- .
| : .
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The learned'éouhsel.also'referred'to (l994)f24 Aié 32é]
Dharamtﬁr_,singh 'h. Delhi Admihistration;: 400_ Swamy'e.'CL 'Didest,~
, 19§4/2 P.A. Mohanan Nair and (1989{ 9~ATC 584;’B.D Sharma v. Union of ‘

Indla on the prlnCJple of eqtoppel to contend that hav:na qelected the
ap{ﬂlcant on a post which wes advertlsed tc be 1n the scale Rs. 330~
560, the reepondentq cannot now appo1nt h1m 1n a lower =ca]e._The plea
‘of the learned.counsel was that even on trahsfer te Kota D1v1s1on at
’h}a own requeét the applidantfwas‘entitled to he placed at the hottom.
' seniority‘of'the gradatiohvliSt offthe sgaie'Rs. 330-560 and not Rs.

1

330-530.

8. ; The . learhed counee] for the.. respondentq oppesed this
plea meinly on the ground that the appllcant has accepted the offer of
app01ntment glven to him v1de_letter dated’ 12.2.1986-(Ann.512) and he -
ié.eqtopped from olaimihg'appOintment-in the'grade‘Re 330-560 at such
a belated qtage. The learned counsel ccntended that the appllcant has
carried out his trancfer on. his - own_requeet as the_transfer order
~clearly ment:oned that it wes in the'_scale‘ Rs. 330-530, ﬁé has
\.correctlypheeh.;ﬂaced,at the hottomjin the.ecale of Rs. 330-530.
‘Aétion of the“respondents, asnper_theAlearned counsel,hwae:legal and
" cannot be- faulted. R
9. e have giﬁen.'our ‘anxious’ oohsideraticnn to the rival
contentichs. Admitted]f, the notification against which the applicent’
..was_rebrﬁited clearly:mentﬁons the pay scale of Rs. 330—560; Not cnly
Ithe'notification_frcm>R§B—Ahemadabad but similar nctificaticns issued

‘

by RRBfBombay and Ajmer also indidated'the,eame pay scale i.e. Rs.

330-560. It is alsc admitted that the letter of appointment issued ‘to
the applicant indiéated the oay scale bf Rs;d330—530.'The whole matter

' revolveq around the fact whether the appl:cant can cla1m to- be placed

above all thoqe in the acale Rs. 330—530 in Kota D3v1s10n as on the
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date he reported to Keota Divisgon te carry out his transfer crders. Tt
hes tc bg‘k#mnelin‘gﬁnd that this transfer order was.on his own
request and the order waé accepted and 'duly corried out by the
applicént;-Wé cannot appreciate és te how'fhe applicant can now claim
to be fixcd in thé scale Rs. 330-560 specifically after.his poéting in
Kcta Division. It cannct be said today that if he bhad insisted to be

placed in the scele of Re. 330-560 when his reguest for transfer to

Kota was con@idered, the trensfer in grade Rs. 330-560 could have

' / - . N N
_ meterislised. Any transfer on request under the rules, is dependent cn

the factum.of:availability cf Vacancy and alsc whéther é particular
scalé in which:the trahsfér ie sought is a recruitment scele. Sucﬁ
igsues are not open for vefificaticn4 and adjudication after the’
transfer hac"élfeady been accepted and effected. The documents clcarly
rcveal that fhé*épplicant was tranéferred only in the scale:Rs, 330~

530 and that transfer was 'acceptéd by the app%icant. In such a
. . ! .

. situation the relience placed by the learned counsel for the applicant

on the number of_ciced cases,  is not of-an& aésisfance. His case is
totally cn e different footing and it is a case of consequence of
accepting the_craﬁsfer,on request. ‘The decision taken by the Jaipur
DivisionAfo restore the scale of Rs. 330-560 to the Guards récruited
by RRB—Ajmér aisc is of no heip.fo the applicact-in view:of'thc facte
and circumstances of this case. . As Qe have stated eerlier the
transfer was in the“scale cf Rs; 330-530 withzuncoﬁditional acceptance
of bottoﬁ seniority in thct scale, the applicent cannot ncw expect to
be-pﬂcced:at the top of all those whe were then in the scale,of Rs.
330-530 when the applicanc joined in Kote Divisicn. We do not find any

merit in this applicatioh and the same is liable to be dismissed.

10. | We, therefore, diemiss this OR as devoid of any merit.

] ) I -
In the | facts and circumstences of this case, no order as to ccets.
S ] . 5 L

|
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11.

also dismissed.

(A.PTI‘Q;ER;‘E’/I-ID) /

Adm. Member™

R .

In view of th‘e order: in the OA,

Al

the MA No. 581/95 .is

(S.K.AGERWAL)

Judl .Member



