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OA 591/95 '
Laxmi Marain Mavwaris, Scovting Aszistant, SFC, FMS, Jhunjhuru.

ess Applicant

Versus
1. Union <f India through Seoretary Lo the Govi. of Indiz, Mindiakbry of

Commmunication, Depaviment of Postz, llew Dzlhi.

2. Director Postal Szrvices Eastern Pegion, Jaipur.
3. Senior Superintendsnt, PMS 'J' Division, Jaipur.

e s« Respondents
CORAM: _
HOM'ELE MF, GOPAL TREISHMNA, VECE CHATPMAN
FON'ELE ME. Q.P. SHAFMA, ADMIMNISTPATIVE MEMEER

For the Applicant _ , ee. Mr. C.B. Sharma
Por the Peepondents LMrliZalkiv Hussain,brvief holder for

.. Shri M.Rafig

ORDER
FEF HOII'ELE MR, O.F. SHAFMA, ADMINISTRATIVE MEMEER
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of the Adwiniztrative Trikbunals Aht, 1235,

[l

In thiz application u/z 192
Shri Lawmi Marain Mstrwavria haz prayed that ovdesr of the reviewing authority
dated 21.7.95, communicated throngh Ann.A-1, be guashed alongwith the crder)
of the appsllate aothority, Ann.A-5 Aatzd 21.6.89, and that of the
appointing authority, Annl A-2 dated ©9.9.87.  He has fucthzr praysd that any
crdze of the rezpondents which dozs nob provide promction to the applicant
may e quashed. There iz a 2kill further prayer that the respond:nts may ke
Airectzd to promote the applicant to the clariecal grads (Sorting Assiztant)
from the date from which his  juniors have been promotsd, with  all

condamential kenefits.

2. The facts of the caze, as atated by the applicant, are Ehat he was
initially appoinked ©o a Group-D post in the Postal Department in 1975, He

appear:ﬂ in the dgpartmental examinaticon for promotion to clerical grads on
2.11.82 &

a
(Annzxure A-2). Hz alzo underwent training for these months for the post in

il waz  Jeclared  succeszful vide communication  dstad

the clevical grade. The procsas for promotion bo the post of Zorting
Assiztant in the clarical grade staried in 1926 and all the personz, aenicor

he spplicant, were guranted auch promotion bebtwesn 1.2.56 o

c

and junicr tc
25.10.56, Lut the applicant was not granted promotion in 1996, The vesult

of the eraminaticon declared in 1922 was with vejard to the vacanciez in
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existznce in 1982,  The applicant submitkted 3 rvepvesentacion to respondent

N>.3 against hiz kzing superzedsd in the matter of promoticn. The apprlica

waz informzd vids commundcation Jdsbzd 9.9.87 (Ann.A-3) that =3 panalty oL
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stipraje of increment for a pevicd of 2% vesrs was abill current and it will

TN

Iz cver on 23,2038 and therzafier ithe applicant could ke considersd for
promoticon. In 1928, vespondent 0.2 consider cant

appl
nd allowzd him L,rormtion in Ehe slevieal Jrads wn the post of Sorting
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Aszigtant, vid: Monorandum  daked  11.10.38  (Ann.A-1). The applicant
sukmitted 3 representation againsk the action of vespondenc 0.2 to
recpondznt Mo.2, which was rejzcted vide communication dated 21.6.8%9 (Ann.A-
5) stating that since the penalty of stoppags of increment was finall'j I
on 31.2.83, the applicant had leen granted promobion  thercafber. The
applicant was alse awarded penslty of withholding of prowction for =2ix
monthg vids Memorandom dabed 3.3.86 and the curvens; pevicd of thiz penalty

erpired in September' 1986, After Septembar'l936 only on: pemaliy, SE

gtoppay: of increment for 2% yeara, was in existencs.  Thus, the denial of
promotion wee f. 1.10.36 iz agzinst the provizions of Articles 14 .and 16 of

the Constitution .of India. Thereforsz, th: Memorandum Jdated 21.6.29 is
liakle to ke set azide.  The applicant's Fevision Petition in this rejard

2 alao vejectsd vide -:«:'n'nﬁur'li.:ati':.rg daked 1.8.95. The applicant's
qrisvance iz that no person can ke proszcuted and 1:-u1'|isl'|-":d for the sane
offence more than once, a3 provided in Arkicle 20(2) of the Constituticn.
Dcuble punizhment has béen imposed on the ai:-plicant. Onn ths one hand,

penalty of gtoprags of increment £or oa pericd of 2% years has been imposed

and on the other hand his promotion has alao besn withhzld. Ths applicant
was entitlsd to be granted promction on the kasiz of passing oL the
dzpartmental =sxamination and his promcbion was not to ke hased on servics
record through a selecticon bj the Departmental Promotion Commitbes.

/

2. The vz3p« ,rnJ'-m,u, in  kthzir reply, have staked that zince some

Aizciplinary cases ware pending 2against the appli-:ant ard  peanlty o

o]

stoppags of incremsnt was curvent uptc 21.5.5%, the applicant was grante
promotion boo the pogé € Sorting Assistant only wee.f. 11.10.82, aftzr the
expiry of the penalty of stoppagye of increment, a3 per rules/ordzrs on the
eubijext.,  They lqu— denied that thr action of the respondznkts in Jdenying
promotion oo t]x- 41 plicant during the pericd of oarvensy of penalty amounts
to imposition of doubles punizhment cr doubles jecpardy.  Persons junicr ko
the applicant were -jranteﬂ promotion wes.f. 1986 hecause no disciplinavy

cases were pending ajainst them at that tims.

4, During the avguwents, the lzarned counzel for the applicant drew cur

= "

attention to the jodgement of Brnalmlam Bench of the Trikunal in T.loshy v
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Unicn of India & Others, (1989) 11 ADY 208, in which alac the facts,
aczerding  to the lezansd ccounEel  for the applicant, were more or leas
gimilar %o thoze in the pregent case. v‘ I thakt case the applicant had sought
promobion bo the poet of Inspecktor, FM2, with retrospective =Fffect by virtus
of hiz selection thréugh the eramination held in Decamber'l9281, vésulta
whereof were daclared on 22.8.22. The Trikunal vnc.ted that the applicant had
also leen sent for practical and inscitutional  training. The Tribunal
cheerved  that whcn th= am:»l icant  app-=2ared in the  examinaticon, in
zoember 1921, none of the penalty procsadings had hesn '_initiateﬂ ajyainst
him. His promotion, chevefore, oould nok 2ven otherwise be withhzld because
of the subeequent Jdevelcopmenta. The Trikunal furthzr held that if the

applicant was unfic for promction in gpite of hisz beingy successful in the
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eramination, he should nob have been senk for practicsl and
training. In theas civoumstances, the application waz allowed. The learned
coungel for the applicant next cited the judj»—mwut of the 1“1.111-*1[:1‘ Benicl,
ew Delhi, in Prem Singh Verma ve Union OFf India, ATR 1992 (1) CAT 743,
whersin the Trikunal held, inter-alia, that withholding of promction ikbself
iz a mincr penalty, as prescribed in Fule-11 of th-:~ CCs (CCA) Fules.
Therefore, if alongwith the withholding of increments promociion alss iz to
bz withhz1d, it would amcont to imposition of doabls penalty and would
regult in Ambkle jeopardy.  The O was allowsd on account of this and other
rezazong given by the Trikunal in itz crdsr. He has alao cited beizre us a
judgement «f Jodhpur Bench of kthe Tribunal in L.2. Bhajora v. Unicn of India
and others, decided on 11.9.91, in OA 52/2%, and arged chat in view of the.
ratic laid down in kthe 2aid judyzment the action of the respondzntz in the
prezent oz3e i3 unkenables and, therefores, it should be guashsed.
. E

5. We have heard the learned counzel for the applicant and have perussd
the records and alzo th: judgements cited be2fore us.  The asespted position
is tlﬁat a penalty of withhelding of one increment £or 2 pericd of 2% vears
waz alrzady in foroce on the date on which applicank's case came up for
conzideration for pr-:-rru:»ti-:»\n, in 1926, Ths limited question b ke Jzcided
in this vcase iz whether the applicant should have been granied [n:‘:»rnmtluq
from a Group~D past bo that of & Srenp—C poSkt i.2. Sovting Assistani, in
clarical grades in the Postal Department, in spite of the ocurvency of the
penalty alrea-ﬂ; impoaed on hime  The learned sounzel for Ehe applicant has
cited before uz o2rtain juldgements of the Trikanel. In ToJoshy's case che
renalulsm Bench  of the Tribanal has held bhat  2inoe the diaciplinary

rrocesdings were  initis £ the applicant =fter holding of the
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eraminaticon, which the applicant was suppossd to pasz before being grantzd
promotion, subsejquent disciplinary procesdings cannct stand in the way of

his promecticon.  In Prem Singh Verma's cass, the Trikunal haz held that
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withholding of promocion during the covrency peried of penalty of atoprage

of incrament amcunts £o imposicion of doukle punizhment on the applicant
increment iz alac a penalty praacriked under the

the

inasmich as withholding

i
NS (cohd) Pulas. In thiz comnecktion, howsver, we wonld refer ©
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judgzment: of the Hon'lkle Svprems Court in the case of Undon of India and
cthera v. .V, Jankivzman and others, 1993 3CC uS) 337, in which the

Hon'ble Supreme Courk held that Jdenial of promction toan employes, who has

besn panalizsd, till ak least the Jdakts on wihich he has paznalised, cannct b2
gaid to ke impozition of docukle punizhment on him. The Hon'kble: Supreme
Court farther cheerved that whils considering'an snployesr Lor promobtion his
wholz racord has to be takzsn into consideration and if a promotion coﬁmittee
talees the ;enalties impoeed upon the smployes inko congideration and dznies
him the promoticn, swuch denial iz not illegal and unjustified. IL, further,
the promoting authority can tale into conziderstion the penalty or penalties
awardad Lo an employe: in the pazt while coneidering his promoiion and Jdeny
him promsticn on that ground, it would ke irvreational ©o hold that it cannct

date

(‘u

take the genaliy ints conziderakion when it is dmposed at a 1a
becauze of the pendency of the procesdings, although it is for conduct
pricy to the date the authority congiders the promction.

G In visw of what has bzen 1aid down the Hon'lle Supremz Court in

sy
F.V. {Gankiraman's cass, we are of the view that none of the judgements of
the Trikunal cited before vz would be applicakls.  Althouagh the judgement in
Prem Singh Varma's case was Azlivared on 22.1.93, by which dabe the Hon'ble

Supreme Courk's  Judgement  in ULV.  Janliraman  case had  alveady bezen

thiz judgemsnt was nok noticsd or kzken ints oonsideration

in Pram Singh Verma's case. -

7. The argumenc of the applicank that promotion is o be granted solely
on  the bazis (of pazszing  of  the  dopartmental examination and  tha
congideration of reccrd iz tokally immaterial, iz nob acoeptabls. True,
razzing of the deparimentzl’ gramination iz = pre-rejquizite for grant of
pr@motion kit it cannot ke 2aid that a persan shonld bz granisd promoticn
mzrely becanse he has passsd the departmental examination regardlzas of his
gervice record which nay, include penaltiszs imposed upon him which are still
current. Thz lesrnsd counsel for the applicant Aid not cite before us any
mls to show that pronction had B0 ke granted merely on the bagis of passing
of the dgfartmental ewaminakion and that cuality of the zevvics recocrd
inzluding the penalty impossd upon him iz imwsterial. Az alveady held by
the Hon'ble Supreme Court in FLV. Jankivaman's cass, the qusstion of Jouble
jeopard; in a caze lilke thiz does nob arrizs.  Aslo pravizions of Article

20(2) of the Constituticon of Indiam have no applicabiliby to matbsrs relating
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to the service of the agplicant. We have conzidered the othzr submizsicns
of the
the O0A ard find no werit in the zame.

learnzd counael for the applicant also and the pleas a ,
In the ciroumstances, the NR is

dismises=d at the stags of admission. o crder as to costs.

. . . Cvpse -
(0.P. SH R’ma) ' (GOFAL TRIZHNMA)

ADMINISTRATIVE MEMEER VICE CHAIRMAN



