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~-IN THE CENTRAL,ADMINISTRATIVE'TRIBUNAL, JATPUR BENCH, JAIPUR

I

5e{ﬂ Ladu- Lal S/o Shri Keshar Lal, worklng as Accounts Officer, Office of
. 9

the Chlef ‘General Manager 1blecommun1catlons, Rajasthan Circle,
: Jaipur. R _ .
~ OA No. 574/95

7, K.C Pardasan1 'S/o shri Thakurdas worklnq as Sr. Accounts Officer,

71Offlce:oﬁ:the'GeneraLvManager IleGQmL.DlStt-r Jaipur.

© Oi Ho.86/96 S

Aﬁ:ﬁ;gﬁaaﬁﬁa'S/o ShriEShiv Deen w@fkiﬁg°as Senior - Accounts Officer,

,df%iééfﬁbfﬁ‘éhé‘ Chief, General 7Mana§ér§fTelecommunications, Rajasthan

Cirele, Jaipar. S

OA. No 576/95

'Pooran MA1 Sharma S/o Shri Onkarmal worklng as Sr. Accoun*s Officer,
’f? Offlce of the General Manager, Telecom, Dlstt., Jaipur.

f‘-ff‘OA No. 575/95

.fe_Radha K;shan; Soni S/o Bhonrilal.FWOrking as Sr. Accounts Officer,

Vf:offiee '>Qfl the Cl;lieff General Manager - Telecommunications,
,;:Telecommunlcatlon Circle, Jalpur.
.. Applicants
Versus
.l.e;. ' Unionlof India through the Secretary to the Govt. of India,

‘ﬂ:ﬂ: S 1g;_ ..., Department of TelecommunicatiOns, Ministry of Communications,

~

SapcharABhawan, Sanaad‘Marg! NeQ.Delhi
2. . Director General, Degartment.of Telecommunications, Sanchar
'Bhawan, New'belhi.
3..f°' Chief General Manager  Telcommunications, Ra‘jasthan
| “Pelecommunications Circle, daipur.

4. ;-"Chief General Manager ‘Teleeommunications, West Bengal
%__ o , : ©  Telecommunications Circle,‘Caleutta.

J __5..:e: Shri Ratan fchand””Chakragbrty{' Accounts ~ Officer (SBP),

.'aK ishnagar Telecom Distt., Distt. Nadia (West Bengal).
Vx%f
~

OAiNo.577/95* ' , S 4 Date of order: 12»4?7



.. Respondents
Mr. K.L.Thawani, counsel-for thé‘applicants
Mr. Asgar Khan, Proxy counsel; to Mr. M.Rafig, counsel for the
orespondents
‘l CORAM:
Hon'ble Mr.~S.K.Agarwa1, Judicial Member
Hon'ble Mr. N.P.Néwani, Administrative Member

ORDER

Per Hon'ble Mr. N.P:Nawani, Administrative Member

O . KR TAL

It is proposed to disﬁoéé:of all the above mentioned Original
“lApbliéétiéns through a comﬁoﬁ 6Eaér in view of the fact that all the
- applications are of similar néture, all the applicants are aggrieved
f.By Ehe same impugned order dated 31.10.1995 (Ann.Al) and are seeking

‘the " same relief. For the sake“.of‘,qonvenience the pleadings as

contained in OA No.577 of 1995 aré being considered.
i 2. . The applicants have made a prayer that the impugned order

' to step up the pay of the humble applicants at par with their junior

Shri Ratan Chand Chakraborty (reébondent No.5) w.e.f. 27.6.1994 i.e.
A fhe’date from which his pay.waé‘fixed on regular promotion to the
\, . post of Accounts Officer with_daﬁe of next increment és-l.8.l994 as

in the case of their junior.

3. The facts of the case as stated by the applicants are thaé
' they were appointed as Postal C%erks and thereafter on passing the
P&T Accountants SerQice Examination Part I and II were promoted as
Junior Accounts Officer on regular hasis w.e.f. 1.4.1987; that they
were subsequently promoted to the post of Accounts Officer (for short

AO) in ad hoc/regular capacity on various dates ranging from 3.4.1990

to/25.6.1994; that one Shri Ratan Chand Chakraborty who is junior to

‘dated 31.10.1995 (Ann.Al) be quaéhed and the respondents be directed



" .. them was given promotion as ' Accounts Officer on regular basis on

'27f6;i994_much later than them bat his pay has been fixed much higher
than theyapplicants w.e.f..27;6.l994; that the applicants came to
know éf this discrimination"in ,May, 1995 and thereafter made a

:representation to the Chief'téederal Manager (Telecommunications)

1Rajastﬁan Circle'for'steppinq a@:of their pay to that of their Jjunior
shri Ratan Chand Chakraborty_andtthat the said representation has
beeh_rejected vide impugned order dated 31.10.1995 (Ann.Al), inter

alia, -making a reference to the . Department of Telecommunications

letter No. 4-31/92/PAT dated 31.5.1993.

4.'1_ The cage of the appllcants is based on the facts that they
are senlor to Shri Chakraborty from the cadre of JAO/AAQ to the cadre
of AO.ﬁﬂqwever, w.e.f. 26.7.1994 the pay of Shri Chakraborty has been
vfixed.at Rs. 2750/-, en date ef-hextlincrement 1.8.1994 raising it to
Rs.‘2825/— whereas tHe pay Qf'the_applicanta has been fixed at Rs.

2525/-, on date of next increment i.e. 1.8.1994 at Rs. 2525. It has

also ‘been stated on ,behalf of the applicants that on verifying the.

‘reasons for such hlqher pay flxatlon in respect of Shri Chakraborty,
it was revealed that he was off1c1at1ng as Accounts Officer on ad hoc
'ba51s, due to fortltuous ad hoc promotlon on local basis, his pay was
flxed.at higher stage on regular promotlon w.e.f. 27.6.1994. In view
offthe'fact that seniority ef AAds/ AOs was reckoned on All India
basisjand that applicants are?eeniof to Shri Chakraborty, applicants
QAEe aiso eatitled to stepping'ab of pay equal to that of their junior
v1de FR - 22( Y(a)(1). It has also been contended that the executive
-f 1nstructlons contained in Department of Telecommunications letter
a;be.4/7/92/PAT dated 31.5.1993 are arbitrary and ultra vires in view
of the decisions of this Irlbunal in Smt. N.Lalitha and Ors. Vs.
Ualon-of-lndla and Ors., (1992) 19 ATC 569 (Hyderabad Bench) and
3 ,Am1chanderdas and Anr. Vs. Unlon of India and Ors,(1988) 7 ATC 224

(Calcutta Bench); both also’upheld'by Hon'ble the Supreme Court. It

P



has also been staked that the J?.:liput" Bench of this Tribunal has also

decided identical cases in OA No.386/94 and 387/94 on 15.11.1995.

5. The respondents havé,'éoritested the case and have in their

E_eply stated that though Shri Chakraborty is junior to the applicants

" but he is drawing more pay".than the applicants because of local

officiating promotiony as Accounts Officer on many occasions ,Wa%kxR

: tétalling upto 5 years and 8 months. In view of this,his pay was fixed

‘:‘a’t Rs.. '27.50/— w.e.f: 27.6.1994 after giving the benefit of Llocal
"g;fficiéﬁir‘;g period with D‘I{QI%{W.—"e.f. 1.8:1994. The request of the
. é;;pliéanté for ste"pping up Ofl- t‘heir pay was considered and was
rightly rejected vide communication dated 31.10.95 in view of the
: éxp_ress prévisions in the,instfuctions contained in the Department of
'Tele;:onmmnications dated_:31.5..l99l3 and in view of the fact that the
:subject‘ anomaly is not c'réated by direct -application of FR
22(1)(6)(1) and as such 'is;""no';t'l"'rervnedial as per FR/SR. It has been

contended that the anomalies created by direct application of FR 22

(I)(a)(1l) can only be rectified by provisions contained in FR/SR. It -

_.h‘as also been stated that various judgments referred to by the
applicants passed by this Hon'ble Tribunal as. also by Hon'ble the
Supreme Court are in personnem' and not in rem and, therefore, the
benefit allowed to the applicants therein could not be extended to
) }:He preseni:. applicants. Th'e”résporidents have also denied that the
instructioné contained in lettéf, dated 31.5.1993 are arbitrary and
. ultra vires. Finally, it has béén-contehded that the applicants are
" not entitled for granE of a'ny--relief whatsoever, and the Original

Applications, therefore is liéble' to be dismissed.

6. . We have heard the léarr;lédcounsel for the parties and have

- carefully gone through . the ‘recordsof the case.

'The basic issue on ;whiéh we have to take a decision’ is



:.5.-:-

'whefher the case of the appllcants for stepping up of their pay to
the level which -is being drawn by .their Jjunior Shri Chakraborty .-

w.e. f 27 6 1994 is permlsslbe under FR 22 (I)(a)(1) 2

i

8. At the first instancé, ”we have carefully examined the

B provisions: of FR 22, spec1ally' FR 22(I)(a)(l) and proviso to FR

‘--A.22(I)(b) It will be clear from a pﬂaln reading of these provisions

tha Fhe case of appllcants does not fall within the four corners of

':d.lﬁhe:sald prov181ons. The respondent%No.S had the advantage of ad hoc

”T.spromoflons from time *o tlme, totalllng to 5 years and 8 months (a

fact not controverted by the appllcants by flllng a rejoinder) and it

"1s because of earning annual 1ncrements during such ad hoc promotion

to the post of Accounts Offlcer that'hls pay got to be fixed at a .

:‘level hlgher than *hat of the appllcanfs when they were regularly

A promoted as Accounts Offlcer. We have also looked into decision

-_No (26) under FR 22 1ncorporated at pages 65 and 66 of Swamy's

Compllatlon ‘of FR/SR (Part.I), 14th Edition-1999 incorporated through

DOPTitOM4 No.4/7/92-Estt.(Pay-I) datéd 4.11.1993 with the heading

- "Instances which do not constitute an anomaly for stepping up of pay

with.reference to juniors", para. 2 and 3 of which are reproduced

below for the sake of convenience:-

"2 _Instances have 'come t&d %hei notice of this Department
A requestiug for 'stepping} qu'of pay due to the following
A reasons:—' ST
:(a) vhere a senior proceeds on Extraordinary Leave which
results is postponement of Date of Next Increment in the
1ower.post, consequently he-scarts drawing less pay than his
.fjunior in the lower grade'iﬁseiéd'ﬂe, therefore, cannot claim
'°pay parlty on promotlon even chough he may be promoted
"earller to the hlgher grade' '
;(b) 1f a senior’ forgoes/refuses promotion’ leading to his

‘j.nlor being promoted/app01nted to the hlgher post earlier;




junior draws higher pay'thanhthe senior. The senior may be on
deputation while juniorsiavails of the ad hoc promotion in

the cadre. The indreased pay drawn by a junior either due to

ad hoc' officiating/regular: service rendered in the higher

N : | : posts for periods earlier than the senior, cannot, therefore,
be an anomaly ‘in strict sense of the term;
(c) if a senior joins the higher post later than the junior,

for vhatsoever-reasons, whéreby he draws less pay than the

‘junlor in such cases senlor cannot claim stepping up of pay

;at par w1th the junlor,

(d) 1f a senior is app01nted later than the junior in the

! ’r

'1ower post 1tse1f whereby he 1s in receipt of lesser pay than

)

'fthe juniorp 1n such cases also the senior cannot claim pay

[
Ve

' parlty 1n the higher post though he may have been promoted

?earller to the higher post

'(e) where a person ‘is promoted from lower to a higher post,

'fihis pay is- flxed w1th reference to the pay drawn by him in

e
‘11(-..

"the lower post under FR: 22-C and he is likely to get more pay
than a. direct app01ntee whose pay is fixed under different
set of rules. ?or_example,fan‘UDC on promotion to the post of
: Assistant:getsihis pay“tiged under FR 22-C with reference to
:.thef pafi drawn:jin':theé §5s£f of UDC, whereas the pay of
-jAssistant'(DR)”is_fixed normally at the minimum under FR 22-
- B(2). In suchHCases,\the senior.direct recruit cannot claim
: pay parity"with_pthe junior promoted from a lower post to
* higher post as_seniority alone is not a criteria for allowing
"'stepping up; |

(f) where a,junior gets more pay due to additional increments

-earned on acquiring higher qualifications.

draw1ng more pay than the senior will not constitute an

anomaly. In such cases; stepping up of pay will” not,

o

3. In the instancehreferred.to in Para.2 above, a Jjunior’



"\]

therefore, be adm1551b1e."

It' is, therefore, qu1te clear that the prayer of the

appllcants for stepping up of thelr pay w.e.f. 27.6,1994 at par w1th

,tneir junior has no force and cannot be accepted.

- 9. : ‘The 1earned counsel for the applicants cited certain cases in
jsupport of his contentlons. In all those three cases various Benches
,nof th1s Trlbunal had allowed stepping up of the pay of seniors vis—-a-
"iv1s higher .pay having been flxed for‘thelr juniors. We, however, find
_'that the case law’ has progressed nmch since these decisions were
:::.E‘given'as can be seen from the followmg judgments of Hon'ble the
Q;Supreme Court ‘of India'f;[f.' L |

(1 In D Gr, Employees' State Insurance Corporation and Anr. Vs.
B Raqhava Shetty and Ors.,'reported in (1995) ‘30 ATC 313,
options for being posted as UDC incharge of local offices

':? were 1nv1ted from all UDCS but,was given only by respondent

No 2 -who happened to be junior to- contesting respondents. In
.course of time, respondent No 2 ‘also worked as Head Clerk at
that piace on ad hoc bas1s for more than three years. On
promotion his pay ‘was fixed at Rs. 1680/- w.e.f. 1.6.1989.
The contesting respondents also-came to be promoted as Head
Clerks and thelr pay was fixed at Rs. 1640/-. The Apex Court
»-\held that FR 22(C)" [new rule FR 22(I)(a)(l)] could not enable
the contestlng respondents to seek parity with respondent
'{f-f fi;::x.A' No.2 for the post of Head Clerk..
‘ 3f;(ii5=:?;In Union of Tndia and Anr. Vs.:RfSwaminathan and Ors., 1997
h SCC;LL&S) i852,.the:Apex Court had an occasion to examine the
.nstter;in greater iengthiand iay the law finally in this
'regard. Thel question of} parit?. in fixation of pay of
| Assistant Accounts Officer -to; Accounts .Officer on getting

promotion was, inter alia, also involved in this case. The

_case was decided ona12thnseptember, 1997 by a three Judges
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; jBench lncludlng Hon' ble the Chief Justice of India. In para 9
‘of its judgment the Apex Court observed as under: |
:”f"9.We are, however, in}the present case, concerned basically
with Fundamental Rule- 22( I}(a)(1l) and the proviso to

e Fundamental Rule 22 because, 1n all these appeals, the junior
employees who have got hlgher pay on promotlon than their
:Etisenlors, had off1c1ated in the promotlonal post for different
periods on account of N local: ad hoc promotions granted to
them. This is‘because_the'Department of Telecommunications is
';”divided _into a number‘ of . circles hwithin the country. The
regular promotions from the junior posts in question to the

»V‘hlgher posts are on the ba51s of all- Indla senlorlty. The
':Heads of Circles have, however, been delegated powers 'of
‘A";maklng ‘local' officiating ‘arrangements based on Circle
csenlorlty to the hlgher posts in question agalnst short—term
"uacanc1es-up to 120 days in the event of the regular panelled
_?bfflcers:not being aVailablelin that Circle. The period of

'leQ days was subsequently rev1sed to 180 days. Under this

'provision for local off1c1atlon, the seniormost official in
":the Circlewis allowed to . hold the charge of the higher post

o ;i}' ;fié' gfor»a limited duratlon.............The juniors, therefore, in

~each of these cases who - have recelved a higher pay on their
:regular promotlon than the sonlors, "have received thls higher
.hpay on accounts of - the appllcatlon of the proviso to

-leundamental Rule 22."

' AS regards. the prayer of the seniors that such fixation has
resulted'ln‘anomaly was also considered by the Apex Court against the

: background ‘of Government's order bearing No.F.2(78)-E.III (A)/66

gf.datédA4.2;l966 and it was held that- -
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(iii)

Lo

s i

>

"The difference in the paffof'a junior and a senior in the

cases before us is not as a result of the application of

”Fundamental Rule ??(I)(a)(l) The higher pay received by a
- Jjunior is on account of hls earlier officiation in the higher
hpost because of local off1c1at1ng promotions which he got in
7the past. Because of the prov1so to Rule 22 he may have
Aearned increments in the hlgher pay scale of the post to
".whlch he is Dromoted on account of his past service and also
}? hlS previous pay in the promotlonal post has been taken into

'.account in f1x1ng hlS pay on promotlon. It is- these two

factors which have 1ncreased the pay of the juniors. This

~cannot .be con51dered as- an anomaly requiring the stepping up

of the pay of’ the senlors".

In Union of India and Ors;¢Vs. M.Suryanarayana Rao, reported
in. (1998) 6 SCC 400, the Apex Court relying on a law laid

down 1n R. Swamlnathan ] case (supra) held that the benefit of

' stepplng up is not admissible to the senior even if junior's

10. .

ad'.hoc officiation is. for a long period. The plea for

 reconsideration of Swaminathan's case was also rejected.

In view of the above legal p051t10n as transpires from the

Ty

precedlng paragraph and the facts and c1rcumstances of the case, we

' are of the con51dered v1ew that the appllcants prayer for stepping

’;‘ up of thelr pay at par W1th junlors, who happened to have got chance

for ad hoc off1c1atlon 1n the post of Accounts Officer, has no force

\f_'and the

) ll;

7 No' order as to costs.

OA is accordlngly dlsmlssed. A copy of this order may be

;'f placed in each of ‘the Or;glnal Appllcat;on file.

Qeéw

: PsNAWANI) , o (S.K.AGARWAL)
* Adm. Member _ _ Judl Member




