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The Hon ble Mr. © 8.K.AGARWAL, JUDICIAL MEMBER

h\z Hon ble Mr. N.P.NAWANI, ADMINISTRATIVE MEMBER

b
I,

0. be referred to the Reporter or not ? \'

' .Wpothqr their Dordships 'wish to seo the_falr copy of the Judgement ? 3

Whother i,t.;.noe'ds_Ato be circulated tg.l‘othe‘r_ Benches of the Tribunal ?
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. IN. THE CENTRAL.ADMINISTRATIVE;TRIBUNAL, JAIPUR BENCH, JAIPUR

;3,OAdeQ577/95 S N jfﬁ“;fa_". Date of order: 33— l2»477
:g : - Ladu Lal S/o Shri Keshar Lal, worklng as Accounts Officer, Office of

the Chlef General Manager Telecommunlcatlons, Rajasthan Circle,
E ‘l e
Z-Jalpur;ffﬂT.:' ST '

.. OA No: 574/95 .

’ K.C' Pardasanl S/o Shri Thakurdas worklng as Sr. Accounts Officer,
" Office bf:the-General Manager Téledpm,‘Distt., Jaipur.
OA. NO.86/96

':HfﬁﬁAﬁaathi 8/0 ShriAShiv,Deen’wbrking‘as Senior Accounts Officer,

OffiéeJTOfﬁ“the"Chief General Manager}fTelecommunications, Rajasthan
' Cirdle,zJaipur._
V. OA No. 576/95 )

1;'Pooran Mal Sharma S/o Shri Onkarmal worklng as Sr. Accoun*s Officer,
'-’Offlce of the General Manager, Telecom,_Dlstt., Jaipur.

7:OA No 575/95

I

7_iRadha Klshan Soni S/o Bhonrllal worklng as Sr. Accounts Officer,

: orflce u-of-' ﬁhe— Chief General :Manager Telecommunications,
-Teleegmmgnicatron Circle, Jaipnr. o

o E | .. Applicants

Versus

1. . Union of India through the Sdcretary to the Govt. of India, s

.(\‘\

Department of Telecommunicatipns, Ministry of Communications,
S : o
Sanchar Bhawan, Sansad Marg, New Delhi

'2;_ " Director General, Department of Telecommunications, Sanchar

‘Bhawan, New Delhi.

30 "Chlef General - Managerﬁ’ Telcommunications, Ra’jasthan

Ielecommunlcatlons Circle, Jalpur.
B . "4, Chlef' General Manager ‘ Ielecommunications, - West  Bengal

Telecommunications Circle,'CalcuEta.

i 5. Shri’ Ratan Chand " Chakraborty} ' Accounts'' Officer (SBP),

Krishnagar Telecom Distt.,_Distt;'Nadia (West Bengal).




.. Respondents
Mr. K.L.Thawani, counsel for-the applicants
Mr. Asgar Khan, Proxy counsel to Mr.' M.Rafiq, counsel for the
respondents
CORAM:
Hon'h}e qu_S.K.AQarwal, Judicial Member
‘Hon'ble Mr. N.P.Nawani, Administrative Member

ORDER

Per Hon'ble Mr. N.P.Nawani, Administrative Member

It is proposed to disgpse gf all the above mentioned Original
' iAppllcatlons through a common, order in view of the fact that all the
tiappllcatlons are of gimilar nature, all the applicants are aggrieved
r.fﬁ,by the same 1mpugned order dated 31 lO 1995 (Ann.Al) and are seeking

L the same rellef. For the sake "of convenience the pleadings as
‘co’nta’ined in OA No.577 of 1995 are being considered.
:352:]_':.The applicants have nade.a prayer that the impugned order
. q‘fdated 31.10.1995 (Ann Al) be. quashed and the respondents be directed
;*vto step up the pay of the humble appllcants at par with their junior
Shri Ratan Chand Chakraborty (respondent No.5) w.e.f. 27.6.1994 i.e.
- the date from which his payﬁwas,flxed,on reqular promotion to the
}fwfigest.of Accounts Officer withtdate_ofﬂnext increment: as 1.8.1994 .as

“

" in ‘the case of their junior.

:.3. ' The facts of the case‘asistated by the applicants are that
fthey were appointed as Pestal Clerks and thereafter on passing the
P&T Accountants Service Examihatibn Part I and II were promoted as
Junior Accounts Officer on reqular basis w.e.f. 1.4.1987; that they
were subsequently promoted to the post of Accounts Officer (for short

AO) in ad hoc/regular capacity on various dates ranging from 3.4.1990

to 17.6.1994; that one Shri Ratan Chand Chakraborty who is junior to




. them was given promotion as Accounts Officer on regular basis on

27. 6v1994 much later than them bnt his pay has been fixed much higher
fhthan the appllcants w.e. f.?27 .6. 1994 that the applicants came to
Jknow, of‘ this dlscrlmlnatlon 1n May, 1995 and thereafter made a
irepresentation to ‘the Chief> General Manager (Telecommunlcatlons)
'lRajasthan Circle for stepplng up of their pay to that of their -junior
1Shr1 Ratan Chand Chakraborty and ‘that the said representatlon has
5been re]ected vide 1mpugned,order dated 31.10.1995 (Ann.Al), inter
ialia; maklng a reference ‘to the Department of Telecommunications

letter No. 4—31/92/PAT dated 31 5. 1993.

}4. - The case .of- the appllcants is based on the facts that they

'_'are senlor to Shri Chakraborty from the cadre of JAO/AAO to the cadre

"3ffz of AO However, w.e. f..26 7. 1994 the pay of shri Chakraborty has been

',eﬂi‘flxed at Rs. 2750/—, on date of next increment 1.8.1994 raising it to

2825/— whereas the pay of the appllcants has been fixed at Rs.

J"2525/—, -on .date of next 1ncrement 1 e. 1.8.1994 at Rs. 2525. It has

'?;.also been stated on behalf of the appllcants that on verlfylng the

.reasons for such hlgher pay flxatlon in respect of Shri Chakraborty,

lt was revealed that he was off1c1at1ng as Accounts Officer on ad hoc
- ba81s, due to fortltuous ad hoc promotlon on local basis, his pay was
.flxed at higher stage on regular promotlon w.e.f. 27.6. 1994 In view
- of the fact that senlorlty of AAOs/ AOs was reckoned on All India
fi'ba51s_and that applicants are senlor‘to Shri Chakraborty, applicants
_ fare.alao entitled to stepping np_of'pay equal to that of their junior
._nide‘FR 22(I)(a)(l). It has alee heen contended that the executive
instrnctions contained in Department 'Of Telecommunications letter
g No;4/7/92/PAT dated dl.5ll993 are‘arbitrary and ultra vires ln view
.ot the decisions of this TrlbunalAin Smt. N.Lalitha and Ors. Vs.
Unlondef India and brs., (l992l‘l9 ATC 569 (Hyderabad Bench) and
Anichanderdas and BAnr. Vs. Union of India and Ors,(1988) 7 ATC 224

Calcutta Bench), both‘alse-upheld”by Hon'ble the Supreme Court. It

A




has also been stated that the Jaipur Bench of this Tribunal has also

decided identical cases in OA No.386/94 and 387/94 on 15.11.1995.

5. The respondents have contested the case and have in their

reply stated that though Shri Chakraborty is junior to the applicants

<

) but he is drawir{g more pay than the applicants because of local
" officiating promotions as Accounts Officer on many occasions ,wRxsh
| tota’iling upto 5 years and 8 months. In view of this,his pay was fixed _

at Rs. 2750/- w.e.f. 27.6.1994 after giving the benefit of local

officiating period with DRI w.e.f. 1.8.1994. The request of the

applicants for stepping up of their pay was considered and was

\( rightly rejected vide communication dated 31.10.95 in view of the
T express provisions in the instructions contained in the Department of

A%
R

'__»subjeic.tl anomaly is not ' created ' by direct application of FR

.. . Telecormnunica‘tions dated_3i.5.ll993 and in view of the fact that the

22(I)(a)(l) and as such isig‘not-~ remedial as per FR/SR. It has been’

" contended that the anomalielsj'" created by direct application of FR 22
(I)(a)(1l) can only be relcti‘:fi.ed-,by provisions contained in FR/SR. It-
has also been stated that -';.\Llarious judgments referred to by the

. appliéants passed by this};iﬁén",ble ‘Tri_bunal as also by Hon'ble the
Supreme Court are in personnem and not in rem and, therefore, the

bénefit allowed tQ the appllcants therein could not be' extended to

4‘_-th'e present applicants. Thé‘v:fe_%spondents have also denied that the
instructions contained in ‘létter dated 31.5.1993 are arbitrary and

_ultra vires. Finz;lly, it has‘;b‘é’en contended that the applicants are

"'ynot .entitled for grant of any relief whatsoever, and the Original

Applications, therefore is liable to be dismissed.

6. '~ We have heard the learned counsel for the parties and have

carefully gone through the records of the case.

‘The  basic .issue on whi¢h!' we have te take a decision is
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-whether the case of the appllcants for stepping up of their pay to

the level which - is belnq drawn by .their junior Shri Chakraborty .

;.w.e f. 27 6 1994 is permlsslbe under FR 22 (I)(a)(1) 2

. - : o
B " ’ S 3-:".
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8. "~ At the first instance, we have carefully examined the

provisionsv of FR 22, specially FR 22(I)(a)(l) and proviso to FR
22(I)(b): It will be clear from aﬁplain reading of these provisions
tha' the case of applicants does not fall within the four corners of

ﬁthe sa1d prov1s1ons. The respondent No 5 had the advantage of ad hoc
. );_. .

*'Tppromotlons from tlme to tlm totalllng to 5 years and 8 months (a

1fact not controverted by the appllcants by flllng a rejoinder) and it

is because ‘of earning annual 1ncrements durlng such ad hoc promotion
. \

to the post of Accounts foicer‘that his pay got to be fixed at a

level higher than that of the applicants when they were regularly

ipromoted as Accounts foicer._dWe _have also looked 1into decision

0.(26) nnder FR -22' incorporated atd:pages 65 and 66 of Swamy's
; Compilation'of FR/SR (Part;I), l4th ﬁdition—l999 incorporated through
DOP'I".(l')M No.4/7/92-Estt.(Pay-I) d_at'edv4.ll.l993 with the heading
: "Instances which do not oonstitute'anianomaly for stepping up of pay
with -reference to juniors", para-Z'and 3 of which are reproduced
below for the sake of convenience;—-
ﬁéztinstances have_zcone tojithe: notice of this Department
reQUesting .for‘;stepping fﬁp;?otv pay due to the following
‘;reasons:— ' L |
ﬁta): where a senior proceeds on Extraordinary Leave which
A_resnlts is postponement of Date of Next Increment in the
‘lower post, oonsequently hn starts drawing less pay than his
junlor in the lower grade 1tse1f He, therefore, cannot claim
‘fh pay “parlty on promotion evenv'though he may be promoted
‘ earller to the higher grade'.'
'(b) 1f a senior forgoes/refuses promotion’ leading to his

S J nior being promoted/appointed to the higher post earlier,
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: junior draws higher pay than the senior. The senior may be on
: deputation while junibfs avails of the ad hoc promotion in
the cadre. The increased pay drawn by a junior either due to
ad hoc officiating/reqular service rendered in the higher
posts for periods‘earlier than the senior, cannot, therefore,
be an anomaly in strict sense of the term;

(c) if a senior joins the higher post later than the junior,
for whatsoever teasons,-whereby he draws less pay than the
junior in such cases senior cannot claim stepping up of pay
at par with'the~junior: | |

(@) if a senior is appointed later than the junior in the
3&_ “i'* - lower post itself wherebylhe'is in receipt of lesser pay than

SRR . » the junior, in, such cases .also the senior cannot claim pay

'befity in the'highef:éostJtheugh he may have been promoted

._(.
i

earlier to the hlgher post‘

’Ass1stant (DR) 1s f1xed normally at the minimum under FR 22-

pay' parlty' w1th the junlor promoted from a lower post to

)
P

l'

hlgher post as senlorlty alone is not a criteria for allow1ng

- stepping up; i 7."‘;
(£) where a junior gets more eay due to additional increments
earnedlon acquiring‘higher;qualifications.

3. In the instance referred to in Para.2 above, a junior

drawing more pay than the senior w111 not constitute an

apomaly: In such cases;: stepplng up of pay will not,

-

;5(2); In such cases, the Senior: dlrect recruit cannot claim
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therefore, be adm1ss1ble."_'

J It is, therefore,- qu1te' ‘clear that the prayer of the
appllcants’for steppinotup of thelr:pay w.e.f..27.6.l994 at par with
a%heir;junlor.has nd ﬁorce‘and‘cannotepe accepted.'
S ' » ' _Ff}u»i? ' '
9. The learned counsel for the appllcants cited certain cases in
*support of his contentlons. In allithose three cases varlous Benches

‘-\ K

'of th1s Trlbunal had allowed stepplng up of the pay of seniors vis-a-
"‘sv1s hlgher pay hav1ng been flxed for thelr junlors We, however, find
E hat the case 1aw has pmogressed nmch “since these dec151ons were

glven as can be seen from the follow1ng judgments of Hon'ble the

oy ,in

' Supreme Court of Indla. ‘Qi'

6"

'1'(i)7t In D.G., Employees' State Insurance Corporation and Anr. Vs.
L . B. Raghava Shetty and Ors., reported in (1995) 30 ATC 313,
{.optlons for be1ng posted as UDC incharge of local offlces
,H.‘; were 1nv1ted from all UDCs but was given only by respondent
.i No~2 tho-happened‘tolbe'iunlor to contesting respondents. In
1'course of t1me, respondent No. 2 also worked as Head Clerk at
that place on ad hoc bas1s for ‘more than three years. On
;7;;‘,3‘;’ :f"J*l‘h ~ promot1on.hls paY.was.flxed at Rs. 1680/~ w.e.f. 1.6.1989.
e The contesting respondents also‘came to be promoted as Head
%‘:;;'l-.;::-i-ﬂ B Clerks and the1r pay was flxed at Rs. 1640/— The Apex Court
"%i ﬂ?”“ﬁtr'afggfi%_--.held that FR 22(C): [new rule FR 22(I)(a)(1 )] could not enable
’ R the contestlng respondents to seek parity with respondent
No. 2 for the post of Head Clerk. —

t-(ii) .In Unlon of Indla:and Anr. Vs. R.Swaminathan and Ors., 1997
. .SCC (L&S) 1852, the Apex Court had an occasion to examine the
.‘matter in greater lenoth and 'lay the 1aw‘ finally in khis
‘regard. The rouestion of lparity in fixation of pay of

Assistant Accounts Officer to ‘Accounts Officer on getting

promotion was, ‘inter alia, also involved in this case. The

case ‘was decided on 12th September, 1997 by a three Judges
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Bench including Hon'blé the Chief Justice of India. In para 9
'of its judgment the Apex Coﬁrt observed as under: |

- "9.We ére, hsweéer, ihzthe:present case, concerned basiéally
with Fundamental « Rule 22(i)(a)(l) and Athe proviso to

- Fundamental Rule 22 becéusef in all these appeals, the junior
employees who have goE’hiéHer'pay on promotion than their
seniors, had 6fficiated‘id'the'promotional post for different

':A périods on account of:flo;él_ ad hoc promotions granted to
" £Hem. This is because théfﬁébértment of Telecommunications is

, divided; into a. number .of - circles within the country. The

' fégu1ar:promotions from theijunior posts in queétion to the
 higher gbsts are on the gasis of all—india seniority. The

" Heads of Circles' have,i‘howevér, been delegated powers Vof

- making ibcal- officiating.>afrangements based on Circle

- seniority to the higher posts in question against short-term
_lvacanéieg up to 120 dayslinléhe event of the regular panelled
lfofficers not being avaiiébié in that Circle. The period of
1~‘120 déys;was subsequently{fevised to 180 days. Under this
provision for locallofficiatibh, the seniormost official in
-the Circle is allowed to hqld’fhe charge of the higher post

i

for'a limited duration..:;...:.;...The juniors, therefore, in

each of these cases who haveé received a higher pay on their
regular promotioh than the seniérs,'have received this higher
pay . on accounts . of -the: apblication of the proviso to

Fundamental Rule 22."

'As regards_ the prayer of'the-sehiors that such fixation has
. resulted,ih anomaly was also chsideréd;by the Apex Court against the
. 'backgrouhd of Government's order beéaring No.F.2(78)-E.III (A)/66

' dated 4.2.1966 and it was held that-




o

. “fhe difference in thevpaffof‘a junior and a senior in the
i:.cases before us is not as :a result of the application of
~:"ﬁFundamental Rule 22(I)( )kijt The higher pay received by a
'~fjunlor is on account ofdhls»earlier officiation in the higher
. . : o

post because of 1ocal officiating promotions which he got in

the past.. Because of' thef proviso to Rule 22 he may have
earned 1ncrements in the hlgher pay gscale of the post to
'5‘\wh1ch he is oromoted on: account of his past service and also
”:]_h;s‘prev1ous p@Y:ln the:promot;onal_post has been taken into
'account,_in“fining. hislipay;ron promotion. It is- these two
factors which have increased-the pay of the juniors. This

'cannot be con51dered as an- anomaly requiring the stepping up

1'of the pay. of the senlors

" (iii)  In Union of India and Ors. Vs( M.Suryanarayana Rao, reported

in (1998) 6 ScC 400, the Apex Court relying on a law laid

'down in R Swamlnathan S case. (supra) held that the benefit of
istepplng up is not adm1551ble to the senior even if junior's

i CL ’ ‘ad ;hoc off1c1atlon is- for a long perlod. The plea for

: 'Cf} RO _recon51deratlon of Swamlnathan s case was also rejected.

A e PR VR i :
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| s 10};2-3 in“view of the“ahove ledal‘position as transpires from the

“{?:precedlng.paragraph and the facts and circumstances of the case, we
::fare of the con51der°d view that the appllcants prayer for stepping
-yfup of thelr pay at par w1th junlors, who happened to have got chance
;Q'for ad hoc off1c1at10n in. the post of Accounts Officer, has no force

u”ifand the OA . is accordlngly dlsmlssed A copy of this order may be

o placed 1n each of the Orlglnal Appllcatlon file.

"11. ..  .No order as to costs.

7P.NAWANT)

o R S (S.K.AGARWAL)
" Adm.Member L Judl.Member




