IN THE CENTRAL ADﬁINISTRATIVE TRIBU&AL, JAIPUR BENCH,
| . JAIPUR "

Datergf crder':. {__)—D/OfﬁL—-
OA Nc.567/1995
Anil Panwaf s/o Shri Durga r/c G.K.Jha, H.No.213 D/13, Sai
Behen Colony} Gulab ﬁari, Ajmer. |

.}Applicant
Versus

‘1;'_ " The Union of(india through the GFnerallManager;

Western Railway, Bqﬁba?.

2. .Chief Works Manager (E), Workshop Ajmer, Wétgrn
.-_Railway,‘Ajmer.
3. Dy. Chief Mechanical Engiﬂéer, (Loco), Western
o Railway, Ajmer Division, Ajmer.
4.  Senior Personnel Officer (W), Western Railway,

v Ajmer Division, Ajmer. /

..‘Respondents
Mr. Shiv Kumar, counsel for the applicént
Mr. U.D.Sharma, counsel for the respondents
cogamM: | ‘

~Hon'ble Mr. S.K.Agarwal, Judicial Membeéer

Oy

Hon'ble Mr. A.P.Nagrath, Administrative Member
" ORDER

Per Hon'ble Mr. S.K.Agarwal, Administrative Member

In this 'Orjginal Appljcaﬁion filed wunder
Section 19 of the Administrative Tribunals Act;_applicant
makesva prayer to quash gnd 'set—asjde_i) memorandum of
chargesheet SF-5 dated 24.7.1991 (Ann.Al), *ii) NIP dsted
19.7.1994 fggarding impositicn of . penalty (Ann.A2), iii)
order passed by the Appellafe guthdrjty rejecting the
‘appeal deted 24.11.i994 (Ann.A3), iv) order dated 7.4.95

rejectihg revisjon petition (Ann.A4) and to allow the
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applicant all consequential benefits.

- . ® B - -

2. - . Pacts of thelcase, as stated by the applicant,

~are that while working as -Head Clerk in' Time Office-

(Lch), a.memoradum of. chargesheet SF-5 dated 24.7.91 was
issued te the appl:cant for, major penalty. The allegations
againet the appl:cant were that the employeeSwho remained

absent phys:cally in Diesel Shop (Loco) were del:berately"

- marked leave in the1r leave account by the appllcant which

resulted . undue - payment.' Thus, . applicant . committed
m1sconduct as defined under rule 3(1)(1)(11) and (111) of -
Rallway Servants (Conduct) Rules, ~1966 - Before fllan

reply, the appl1cant requested to supply some documents so

~as to>prepare hle defence, but.the same were not suppl:ed

to the appllcant Thereafter, applicantVSmeitted reply to

the chargeeheet and den:ed - the _charge The = Enquiry

.Officer after conduct:na the enqu1ry held the app11cant

éuilty, and the - Dlsc1pl1nary .Autnor1ty Aafter_ maklnd
compliance of neceesary formalities imposed the_penalty‘of
stoppage cf two. grade increments with future effect vide

order udated 19 7. 94 (Ann-A2)" The 'applicant filed an

'appeal challenglng the order of impesition of ‘penalty,

which was rejected bVVthe Appellate Authority vide order

dated 24.11.94 (Ann.A3). The applicant filed revision.

-petition.and the same was alsohrejected‘vlde order dated

'7.4795 (Ann.Ad). Tt is stated‘~tnat» the chargesheet is

vague and 'does”~not disclose any misconduct as defined

under~‘rule_ 3(1)(1) (4i) and (iii) of, Railway Servants

~ (Conduct) Rules, 1966 ‘and .while conducting the enqguiry

Athere_has,been‘grave'vlolation o0f rules and principles of

;-

natural justice.. The enguiry has been conducted by an



‘:officerdlower in’rank'than the,pfficerdwho conductedvthe‘
.fact findiné enduiry. The findings of‘EnquiryIOfficer are
based “upon no ”evidence,' hence“.perverse and no penaltf

' could be :imposed upon the applicant on such findings.
Therefore,‘applicant 1s ‘entitled to all the/relJefe sought

for.

3. . Reply was f1led "In the reply it is‘stated that.
there is nc provision of supply of copies of the llsted
documents at that stage.‘However,dthe appllcant could have
"ma&e ) ‘request 'forAninspection of decuments, but the
1applicanthdjd not do so. Moreover,_thejapplicant:as mell
.asA his _defencev_assistant< inspected the- documents ‘on
14.7;92,'on“fhe tirst date of>regular\enquiry. Thus, no
prejuddce was caused’ to the. applicant 69‘ nonfsupp}y of
'documents,,las al]eged by the app11cant. fhe respondents~
'have‘ den:ed ‘that there, has been any violation of
rules/procedure while conductlng the 'enqulry and stated
that one copy of'leave summary is also kept by the Tlme'
' Keeper-'and if _it »was~‘a basic document, he =should have
produced the' same,b but..it; was ﬁdeliberatelm or wilfully,
w1thheld by the appl:cant ‘as, its .production would have‘
=upported the charge aga1nst hlm. AsfnolcOpy of the~1eave
summary was avaJlable w1th the department, therefore, the .
'=ame could.not be produced. It is stated that.returning.
the,_incomplete _enquiry was ,not ujn accordance_ mjth. the.
Railmay Ser%ants (D1=c1p11ne and Appeal) Rule Therefore,
the D1=c1p11nary Authorlty wh11e completlnq the enguiry
has corrected the def1c1enc1es left by the Enguiry Off;cer.
and thus, there is no-irreguiartty. It is aleo stated - that

merely the Enqu:ry Offlcer happens to be junlor than the
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-‘person who has cOnducted the'fact finding enquiry ig no

prejudlce is caused to the applicant and the appllcant has

noe case.

!

4. ' Heard  the learned counsel for the parties and

. -alsé_perUsed thehwho]e record.

5. . -, The brlef arquments by the learned counsel for

the applicant .- are 1) that the chargecheet is vague and the

C nsame does nqt, dqsclose -any szconduct .as def:ned under

{rule 3(])(j)u(ii)jand (111) of Rallway Servants (Conduét)

The Enquiry Officder was lower in'rank/than the person who
conducted the fact findipg-enqujryﬁ'therefore, the whole

enquiry is vitiated' iii) The_documents as demanded:by-the'

applicant Were‘ not - supplled to  the appl1cant ~thereby

Offlcer conducted _the engquiry - in vioIation_ cf

'rules/procedure and v) The findings of the.Enquiry officer

are based on n¢ evidence, hence perverse and liable to be
guashed.

6. ' - On - the other hand, the'learned‘counse;,for the

/

respondent= objected alllfthe ‘aforeSafd arguments and

‘argued that the charge aqa:nst ‘the appllcant is not -at all

defined under 'rule. 3(1)(i) (ii) . and . iiii). of Railway

1SerVants. (Conduct)“Rules, ‘ He has also argued that the

- \ ) : - . * B .
. required:. documents except leaye summary which .was not

ground to v1t1ate the whole enqu1ry partlcularly when no .-

. Rules. Therefore, the same is 11able “to be quashed ii)

'

caused serlous prejudlce to the app110ant"1v) The Enquiry*

'vague/amblgous. ‘and it clear]y dlscloses miBconduct as-

'»appljcant' and his defence ass1stant inspected .all the .
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chargeeheet on the around that it wae1Vaque/amSigau= and
does "not - d1=close any m:econduct as defined under rule 3
(1) (1) (ii)_and (111) of Ra1lway Servants (Conduct),Rules.

9.. = - As regards issue No.2, the preliminary enguiry

s

,conducted in this Conneetion _ié- merely Aa;_fact finding

‘enquiry wh1ch is done only to,collect nateriallabout the
' _allegat:on made aga:nst the dellnquent employee and it is
{not-ln,the.nature of statutory‘enqu1ryt‘1t 1s,htherefore,
immaterjal-nhether'the'officer‘conaneting'the—fatt-finding
enquiry‘is senior tc. the Enqpiry Officerlar not . There.is
no provisicn in the rnlea whﬁeh‘lays down any prohibitien"
in thisi regard ”as'.tb. whether *the‘ Enauiry Officer 'is
"reQUtredlto‘hejaeniar-than the gfficer who has conducted
,_the faCt' finding eéenquiry. Inllﬁénkajesh v.'~Tuiei . Gramin
.'Bank'(cited =upra),‘Hdn‘b1e Snpreme Court. held that the
(fact that the Enqu:ry Officer not belng of higher grade
than the dellnquent off1cer do not result any prejudlce to
the appllgant unless,there ;s substantlal mlscarrlage of .
fjustice prejudicial to the delinquentL 'Merelyl that the
'\perscn whoh has ‘canducted__the. faetﬁ'finaingi enqniry. was
'juniOr/eenior.to the Enauiry Ofticer dees‘not affect the
"enqu1ry proceedlngs. Therefore, the'ground raiéed by the’

rlearned counsel for the appllcant has no substance.

.ViO. | As regarding iésue Na;é, the'applicant in his
oA raiaed an objection that the.QecumentS'as demanded bf
the . spplicant nere npt' fnrnishea to 'him thereby.'caused
eerioﬁs. prejudice to the apnlicant. :In reply to the OA’
"file&‘by‘the respcndents it haa been made clesr that there

o o ) .
was no. prov1 ien tec supply copy ocf the documents as
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person who has cbnducted the'faCt finding‘enquiry is no

ground to v1t1ate the whole enqu1ry part1cular1y when no.

prejudnce is caused to the appllcant and the appllcant has

neo case .

!

L4, ) Heard the learned counsel for the partlee and

-alqc perused the who]e record._(

5. . The br1ef arguments by the learned counse] for

the app11cant are 1) that the chargesheet is vague and the

L _same does not dﬂsclose any m:sconduct s def:ned under
‘rule 3(1)(d) . (id), and (111) of,Ra11way Servants (Conduct)
. Rules. Therefore, the same is liabIe-to be quashed-'iif

The Enqulry Offlcer was lower in rank than the person who

conductedtthe fact f;nd:pg-enquaryk therefore, the whole

enquiry is vitiated; iii) The documents as demanded by the

applicant Were‘ no‘*fsupplied to the- applicant -thereby

caused serlous prejudlce to. the appllcant iv) The Enquiry-

Offlcer conducted _the ' enqu1ry in v:olatlcn . of -

/rulee/procedure and v) The f1nd1ngs of the Enqu1ry Officer

~

are based on no'ev1dence, hence perverse and’ l;able to be
quashed.

6. . On - the other hand, ‘the learned counsel for the
: ) .

respondent= objected all'-the 'aforesafd arguments -and

argued that the charge aqa:nst the appllcant is not at all
vague/amblgous, and it clearly d1scloses misconduct as

defined -under ‘rule 3(1)(i) f(ii),'and4bkiii)_-of RajlWay’

‘Servants. (Conduct) Rules. ' . He ‘has also argued that the

applfcant‘ and’ his defence assistant,'inSpected all the

- required: documents except leave summary which was not
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avallable with the respondentq and the appllcant failed to
establ1sh %he fact -as to what prejudlce has been caused to -
the appllcant because of non- supply of the documents ato
that }stage. He has - also argued' that no procedural
:irreoularity has been commltted by the - Enqu1ry Ofcher
wh11e conduct:ng the enqu:ry and 1f there has been any,
the applacant faJled to:,estab]:sh .the fact as te what
prejud;ce 1has _been caused ‘to 'him; It is ‘further' arqgued
that the fiﬁdings of the EnouirYZOfficer-are based on the
evideace'oh record, hence cannot :be termed as oerVerse. In
suppert ofl his contention;, the learned» counselv for the
respondents.referred to:- )

i)'; . Secretary,to.Coﬁt.roffTami} Nadu v. SuBramanyan

“Rajadevam, 1996 (4) SLR 498 (SC).

ii). ~ Pahkajesh v. Tulsi Gramin Bank! 1997 (4) SLR
591 (sC)..
iii)‘ ‘ State‘gf UP v. Harendra Arora and ors., 2001

. scc (L§s) 959.°
7o -_ We have given® anx1ous cbnsideration to the
‘rival contentlons of both the partles and also perused the

_whole record.

8. . Bs regards issue No.l, it clearly reveals on

perusal. of memoradum of chargesheet issuved to the

i ST ) A . -,
applicant that the charge is not at 4a11_ vague 2and

ambfgous. On perusal of’ the chargesheet it cannot be said

v
that charqesheet does not dlsclose mlsconduct as deflned

.under .Rule 3(1)(1) (i)’ .and (111) ‘of Railway Servants.

<(Conduct)hRules 1966 The chargesheet is not defective in

.any manner rather it :is very clear and comprehen81ble.

Therefore, we -do 'not fznd -any groundi- o ‘quash the
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chargesheet on the.ground:that it wasijagug/amﬁjgéus and

does ‘not ‘disclose any misconduct as defined under -rule 3

(1)(i) (ii) and (iii) of Railway Servants (Conduct) Rules.

9.. - - As regards issue No.2, the pnéliminary enqguiry.

conducted in this connéction is merely a ‘fact' finding

~

‘enguiry whichlis done'only'to collect material _about the

_allegatth made against,thé delinguent emplbyee and it is

not~infthé.nafufg'df'statutopy,enquiry.jit'is,.therefbre,
immaterjal'whether the officer'conducting’thg~fact'finding

enguiry is. senior tc.the Enquiry Officer or not. There is

ﬁqufovision in the rules whichtlays down any prohibitidn'

in" this regard -'as to. whether ‘the Enquiry Officer is

- required to'be.séﬁior than the qfficét who has conducted
. .the fact finding 'énquiry, In Pénkajesh v. Tulsi Gramin
" Bank (cited supra),” Hon'ble Supreme Court- held that the

fact .that the FEnquiry Officer not being_éf higher grade

than the delinquént officer do not result any prejudice to

the aéplicaht unless there is substantisl miscarriage of .

:jusfice prejudicial to the delinguent. ‘Merely that the

perscn .who hés conduct ed .the. factﬂ fipaing.renqﬁiry. was
junior/senior to the Enquiry Officer does not affect the
"enquiry pfoceedihgs,_Therefore,‘the‘ground raieed by the

ﬂléérneGVCOunsel fot.the,applicénﬁ has no substance.

1

,

. 10. As regarding issue No.3, the applicant in' his

OA raised an objection that the documents as demanded by

the ,applic§nt: Qere not furnished to him ‘thereby caused

ggrious prejudice 'to_ the 'applicant. in reply to the OA

1

'filed'by’the respendents it has been madé clear that there

e L { _ ,
was no. provisicn to supply copy of the documents as’
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demanded by the -applicant at that staQe. Moreover, it has

been . .categorically stated - in reply filed by’ the-

‘lrespondents that appljcant alongwithAhis.defence assistant

had inspected the Tisted doctments on -14.7.92 except leave

summary which was not _availablé with the debartment, The

_applicant cannot, therefore, make any grlevance about the

_non eupply of listed decuments. He ‘could have Jnepected‘

the documents at that tJme but he did not make any sﬁth\

recuest .. The app11cantaalso failed to establlsh as to what

prejudice was caused to him on acceunt of non-supply of

,_listed ]GOCUments -at that stage._,Therefore, in our

, conqiaered view, the issue raned by the applicant in this

OA has no subetance and there has been no v1olat10n of the’

‘prov151ons of rule 9 pf the Railway Servants‘(Dlscnpllne

and Appeal)_RuLes, 1968,

11. As regafds "isesue No:4, it is stated’ by. the

" applicant that the ‘Enquiry Officer has conducted the
Zenqujfy ._jn violation of ruIes/procedure - to which

'respondente have denied in their reply. In the_OA,pertain‘

examples of"Violatiqn of rules/pﬁocedUre has been given to

‘which a categorical reply has also. been given by the
redpondent depaftment as per the'reply.filed by them, but

~the applicant has completely fa:led to eetablleh the fact

as to what prejud1ce hae been caused to him. In State of

UP v. Harendra Arora and ors. (cited supra) the.theory of

. prejudice has been discussed at length;ahd-deé@sion given

in State Bank of-Patiala v. S.K.Sharma, 1996 SCC (L&S) 711

. has beenffollowed and on perueal_of'aforesaid rulings, we

are of the opinion that in strict sense of rules there has

not been any viclation of rules/procedure and more so the

uapplicant has failed to establish the fact as to what

<
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prejudice ‘has been .cauéédl to him by Anof .following the

rules/procedure. Therefore, the arguments as put fqrwardeﬂ

i

'.by the learned counsel for the applicant has no force and

is nct sustainable in law.

12. "~ At the time of arguments the. learned counsel

-

for the épplitant'haS'Stressed_on the pcint that finding

" of the”Enquirﬁ Officer is perverse as no"misconduct‘could“

[ E

- be . established .aqainsﬁ'Lthe..applicént by the enqguiry

-

report. o ‘

13.‘ The Ccurt/Tribunal -can only ‘interfere in _the’

departﬁental proceedings where the "High Ccurt/Tribunal is
of the opinion that there hés been denial of reascnable

opportunity ahd or/there_has been violation of prjncipleé

cf natural justice aﬁd('the finding_.are =basea ‘on no

evidencé or thé~punishment is totally disproportionatée tc .-

. the proved misconduct 'of .an employee.

~

14, ' In B.C.Chsturvedi 'v. UOI, 1996 (32) ATC 14,

. Hen'ble the Supréme. Court; iriter alia .held that the

.- Court/Tribunal in its 'power of judicial review does not.

.

~act as appellate’ authority to _reéppreéiate the evidence

and to arrive on its own independent findings on the

" evidence. The - Court/TribunaI 'méy 'interfere where the

_authbrity, heldllthe -proceedings against . the delinquent

officer- in & manner in consistent with the rules of
natural justice or .in- violation of -statutory rules

PN

prescribing the mcde of enquiyy-orﬂwhere the conclusion of

finding reached-by the_djécipiinaryjﬁﬁthprity is based on

no evidence.
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17. In Apparel Exporf Promot ion Council V.

X}
O
e

~

15. In Indian 0il Corporation ve. Ashok Kumar

Arora, (1997) 3 SCC 72, it was held by Hon'ble Supreme
Court. that High Ccurt in such ‘cases of - departmental
enquiry and findings recorded therein- does not exercise

the powér<of abpellate court/authorityf The jurisdiction

~of the High Court in such cases is ‘very limited. For

instance, where it is. found that domrestic enguiry is
vitiated by'non—observance of the principles of natural
justice (2) denial of/reasonable-opportuhity,_if findings
are 'pgsed on no . evidence, A(3) punishﬁent is
disproportionaﬁe to thg proved misconauct of the employee;

’

16. - . In Kuldeep Singh 2; Commissioner of Police and

~

ors. 1999 (1) SLR 283, Hon'ble Supreme Court held that the
Court cannot sit in appeal over those findings and assuﬁe'

the role of the appellate authority. But this does not

-mean that in no circumstances can the court interfere. The

power of judicial review available to the High Court as
also to fhis Court under the Consﬁitutjon takes in its
. \ N -

stride ‘the domestic enquiry as well and it can interfere

wifh the conclusions reached therein if there was no

‘evidence to sﬁpport the findings or the findings recorded

were such as -could hot have been reached by an ordinary

- prudent man or the findings were perverse or made at the

:

dictate. of the superior autherity.

AY

A.K,Chopra,ll999‘(2) ATJ SC. 327, Hon'ble Dr.. A.S. Anand,
Chief Justjcé obseréed that High Court cannot substitute

ite own conclusion with .—record to .the gquilt " of the

’
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delinquent .for that of departmental authorities unless the

punishment' 1mpcsed by. the authorities . ois either'

T~

Jmpermlsstle or such that it shocks the conscience of the"

HJgh Court.

18.- - In the instant ©case, it appears that the
findings . of . the  Enquiry 'Officer are bdsed upen the
evidénce on record. Mepely the leave summary has nct. been

prcdﬁced by“the‘department af'the flme of enquiry is not a

.ground ' to say that . it is a..case of ho evidence and hence

L

»findjngs, -of "Enquiry Officer is _perverse. - In this

connecticn; we would like to say that'one copy of leave

salary is also kept by the Time Keeper. If -leave summary

_was only-a baSlc,document,'it/was also the responsibility

" of .the applicant to prddace’the said leave suﬁmary.‘The

respondents department has categorically'pstated .in the

'reply that leave, summary is not available .with them.

Therefore,'the.same could. not be produced but applicant
\ - ’ . . . . - \

3

. has not explajned as fo why hé has not-produced the ‘said

leave summary as a. defence document In case-it'had‘not

been leted as llsted document alonqw1th chargesheet whlch

Agoes, to show. that‘Athe~ saJdu Teave “summary had been.

deliberately and wilfully ‘withheld by the -applicant as ite

product ion would have supported - the charge against him as

. mentioned in the chargesheet. As  the dther copies ‘of the

L -

said leave summary were not available in'other sections of

.the Department and appl:cant appears to have withheld the

-7

copy of leave salary 'wh1ch he also keeps with him.

Therefore, non-production -of .leave sumrary ie . of no-

conseQUence.against the applicant and the findings of the

Enquiry Officer‘cannot be said to be perverse. The penalty
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of stoppage of two inérements with_future effect has only
beeﬁ imposed upon the applican£ which in the facté and
Ciréuﬁstances of this éése- cannot -be said to be
disproportionate to the gravity of the charge;

19. In view Of. above, we o not find any merit in
this OA and the same .is ljable  to be dismissed. We,
therefore, dismiss this OA having no merits wgth no order

\

'as to costs. o . '

(A.P.NAGRATH) R . S.K.AGARWAL)

vAde Member . . Judl .Member



