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IN THE CElJTEAL ADMH1ISTP.l\TIVE TP IBUlll\1, J ~~I PUP BENCH, J ZU PUR. 

O.A.No.SSl/95 Date of ord~r: 4.4.1996 

Dr .B.K. Math u:t.· Applicant 

Vs. 

Union of India & Or.s. 

Mr.R.N.Mathut· Counsel for applicant. 

CC:RJ\M: 

I-Jon'bl~ Mr.Gopo.l Frishna, Vice Chairman 

Hon'ble Mr.O.P.Sharma, Administrative M~mbsr. 

PER I-1011 1 BLE MF:. 0. P. St·IJH·Ml', P~I,MilliSTPATIVE MEMP.ER. 

Applicant Dr.B.F.Mathur in this application under 

applicant in the .service of the Pailwa7s b7 issuing necessary 

It th.~t what the by 

repatriation i.s that he should be appointed or reappointed in 

th~ .servic~ of the Pailwa7s. 

that h~ was initis.ll7 appo:.int·~d a.= -~.33tt.Divi.=ior~.:.l M·:::dical 

Se1·v ice C·:.mmiss ion ( UPSC). ;rh =- appl i·:::ant j C•in =.-d .:lut~~ in t h.::: 

application for appointment a.s Sr.Medical Officer rsurger7) in 

Hindustani:. 

re.signo.tion 

accepted. 

~~· 

Public 

- . .-: ,_, j_ the Ps.ilw::t7S, 

- .c 
1_1 j_ 
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._) . Furth~r, ~ccording to th~ applica~t, h~ submitt~d an 

application on ~0.1~.8~ to th~ Railways regu~sting that he m~y 

that his health did not permit him to continue at ~hetri and 

r.; 5t,S(,(.tS. 19.6.8:. a 

communication from th~ Ministry of P~ilways that his regu~st 

claiming any b~nefit of his paat 3ervic~s (communication d3t~d 

19.6.85 is at Ann~.A~). The applic3nt conveyed his acc~ptanc~ 

with the stipulation that his l~st drawn s3lary in the 

(Th~ applicsnt's communication 

dat~d 9.7.85 is at Ann~.A3). On 3.6.86, the applicant rac~iv~d 

i: h.::: UPSC h.3d nc.l: 

tiE· .s. p r:· 1 i c a n t f.:·r 1-·:::c,f•PO in tm·= nt in 

th~ apt:.lic.s.ni: mctd·= .:t n ·=· t he 1· r·:::quest 

3greed to tha request _.t:: ._, .L 

th·::: Pc, i 1 H.S.'J3. 

v i.:l.::; .7J,nn:·:. _7J,5 

Or1 14. 6.8.'3, 

pra'jing th.=·.t 

l . _len. It V7C!S 

authority. On ~~-~.87, the Ministry of Pailwaya s~nt a 

r~comm~nd.s.tion to the UPSC (Ann~.A6) ernphaaiaing that Pailwaya 

ar~ in need of qualified and regularly a~lected Doctora lite 

th~ .s.pplicant. Ther~fore, the UPSC may reconeid:::r th~ request 

finall~l 

case in consultation with the UPSC. 

4. Further 3ccording to th::: applicant, he had also 

approached the Central Administrative Tribun3l, Jodhpur Bench, 

by filin·;J ctn ()._7J, l1c:·.73/8·~; Hhi·::h w.s.s ho:·uev.:::r l."•:::j.:::ct.:::d on 

LW 

• 
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deciaion of the TribuGal was 3lao r~j~cted. Ther~ W32 no 

decision on merita b7 th~ Tribunal and tter~for~, the Hon'ble 

mer1ta. The applicant .submitted 7~t another r~pr~3~ntation to 

1.. -,_._, the applicant vid~ lett~r dat~d 6.4.93, wherein 

1t wss .stat.:d th3t if i Q 
-~ 

·'- .. LU tho3: 

Asstt.Divisional Medical Officer in one of th~ :anal Railwa¥s, 

6.4.93 is _.._ 
ClL "I- I" ., " o ) ~~ I 1-- • .:-1u • On 

.s.:::nt 1.. -1_1_1 the Railways stating that. he ·H.33 

r~signation on t~chnical nec~s8ity aa none can aerv~ two 

(Ann:·: •. 1),9) , 3•:•U'Jht Th·: .:;.:.nd it i .:.na 

s~niorit~ among.st the Aaatt.Diviaional Medical Officer who had 

laat joined the Railwa~·a. He pr37ed that 3 favourabl~ decision 

should be taten in his caa:::. However, vide communication dat~d 

( ll.t·1··.· .ll.lO) ·- l 1--·-- -
- .c: 
'-'.L the 

24.1~.93 (Annx.All). Thi2 r~pr~aentation waa rej~ct~d vide 

dated 8.9.94 wherein it haa b:::~n .stat~d that hia 
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applicant•a grievance is that his caa~ has not b~~n considered 

for wrong reasons. H~ wa2 appointed against a 

substantive vacancy on a substantiv~ post aft~r regular 

according to him, has been .j,~fin-=:d in p~l-a ~39 .:·f th·=: Indian 

Eailway Establishm=:nt Code,Vol.I, V Edition, as follows: 

on substsntiv~ appointment to 

to hold any lien provision2ll7 a.::quired f,:.r -~ny C•th~r post." 

Further, according to para ~4~ of the Code, 

with his consent if the result will b~ to l~ave him without a 

1 ien or susp-::nded 1 i·~n upon a r·erman.~nt post. The l i~n of 

Hindustan Copp~r Ltd, his riqht to li~n in the Failway service 

continued. The applic~nt haa also giv~n the d~finition of the 

Establishment Code. The Railways had sgr~~d to acC~f~ him back 

a conditi.:.n Has .~l:ta.::hecl th.:tt he Hill have t.:, f•:.L-·~·:. past 

service. There was no ne~d to consult the UPSC Hhen the 

applicant had a lien with the ]7·ailv1a-:ie -~1-..:l h-~ ·:::-:.::rcie·~d his 

right to retain his lien. The UPSC has not given any re~aon as 

to why it baa not a·~r·~ed to th.:: L~·::c.:.mm-~nd:tti•)ns of th~ 

Dt--J, 
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consulted. 

r:: 
-· 0 

Ltd, he had r~tain~d his li~n with the Pailwa7s. Ev~n if the 

3pplicant was a probationer wha~ he tendered resignation from 

the d~finition of the e~pr~aaion 1 li~n· aa incorporated in tte 

•lien• was unconditional and th6r~for6, h6 could e~ercise his 

right to com~ bact to the Failways within a period of ~ 7ears 

from the date of resignation, if he so chose. 

the Tribunal, ainca it was dismissed as time barred and there 

a fr~sh O.A on the subject aa reaaon2 have now bean d1sclo2ed 

6. We have heard the learned counsel for the applicant 

up the Fulea cit&d by him. Th~ applicant has not shown 
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p3ssed by the Tribunal. It can however be assumed that in the 

earlier O.A also the a~plicant would have prajed far his being 

taken ba·:::J: int:o:• th·~ o:.f 1: h ·=- or his 

it. In the preaent application alaa th~ prayer of the 

applic3nt is that the respandente i.e. the Union of Indi5, the 

prayer of the applicant in the earlier O.A and in the present 

has been reie~ted as time barr~d, the applicant would nat ba 

entitl~d to file a fr::-sh application assailing an~ subsequent 

cammunic5tians iseued b7 the Failway Board giving reasons wh7 

service hae nat be~n accept~d. Thus, as a matter of fact, this 

considered the present application on merits. 

7. 

Indian Fail way Establishm·::-nt cc,d·::- Vol. I and C•th·::-r i=·i·ovisi.::,ns 

6f ~~raa ~39 and ~~~ of the Indian Failway Establishment Code 

relied upon by th~ applicant are nat in dispute. Point however 

is that the applicant tend~red hia resignatioR from the 

Pailway service an 31.1~.83 to join Hindustan Capper Ltd. On 

tendering his resignation, the applicant ceased to be 3 

Pailway empla~ee and therefore, a government aervant. The 

provisions relating to lien are applicable to a Railway 

servant. Thai: is to sa7 a p~rsan who continues to b~ a Railway 

~· 
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servant but has been given an appointment to another permanent 

post or holds another post outside his own cadre. The 

presupposition th·~t·efore is that for a person to retain tien 

ln the Railway service he should not have tendered his 

resignation from employment of the Railways. A government 

servant can retain lien in a government post only as long as 

he remains in governm,?nt service. This is not m"=!rely a matter 

of commonsense but is also implied in the provisions of paras 

329 of the Indian Fail way Establishment c.xl.;. .~nd .2.:±.2 of the 

Indian Pa i 1 way E.stabl iahment Code qu;}ted by the applicant 

himself in the O.A. On tendering resignation, the relationahip 

of a R21.ihvay servant Hith the Raih·Jays \vould b.: .snapped. It is 

not the appli;::ant 's c=ts.~ that he i·Jent on an.::.,ther post in the 

Rail\vays 01· Govt. of India \vhile holding the post of ADMO 

whether on probation or otherwise. He in fact res ignea from 

his post and therefor•:: .::.~ased to b.;. .~ Pail\va~' employee and 

hence he had no right to lien on the post held by him in the 

Raihvays. 

8. The learned counsel for the applicant haa atated that 

the reasons given in Ann~.Al dated 8.9.94 issued by the 

&ail way Board are not tenable. These are that the applicant's 

request for appointment or reappointment ln the Railways 

cannot be agreed to bec3use he had resigned from the Railways 

in 1983 when he was still on prc,bation. Th.:: learned counsel 

for the applicant stated that his resigning the Railway 

service \vhile on probation \voul.::l n.:.t mab::: any diffe:rence to 

his claim for being taken back in the Failway aervice. We are 

not concerned with all the reaaona given in Ann~.Al and we do 

not pronounce upon th2 correctne3e or otherwis~ of the reasons 

given in Ann~.Al. However, fact remains that the applicant had 

resigned from the ~aih1ay service before joining Hindustan 

Copr: ~r Ltd aJ-1~ .L~l-11. 0 fa~-L· Ol.~ r-~_Rl··gr:Ja-tioJ"I ~~L· a~_-lir is sufficient 
• -·' - - ' 1..1 '-' ~ - - - - - .L ~ cw. 
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to \·lE!i.·rant a c:o:•ncluai.::,n thc..t h.:- could nut r.::tair, a lien in his 

original post in th~ Railwa7a. 

9. 

ther~ is no marit in thia appli~ation. It is, therefore, 

dismisaad at th~ atag.:: of &dmiasion. 

Memb..=::r ( Adm. ) Vice Chairman. 


