IN THE CELUTEAL ADMIMNISTRATIVE TRIBUNIAL, JAIPUER RENCH, JAIPUR.

1996

e

0.A.No.551/95 | Date of order: 4.4.
Dr.B.K.Mathur : Applicant
Vs.
Union of India & Ors. : Pzspondents
Mr.R.N.Mathur : Counsel for applicant.

CORAM:

Hon'ble Mr.Gopal Frishna, Vice Chairman

ion'ble Mr.0.F.Sharma, Administrative Membzr.
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PER HON'BELE MF.O.F.SHAFMA, ADMIUISTRAT
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that the rezpondents may be dirsctzd to vepatriates the

orders. It appeaves  that  what the applicant mzans by

repatriation is that he should be zappointed or reappointed in

that he was initizlly appointed az Aszstco.Divisional Medical
Officzr, & Group-A post vidz ovrdzr dat=d 24.12.8
the Pzailway Eoavd, on ¢

he ©2dMendacion of thz Tnion Public

Service Commission (UPSC). Thz applicanit Jjoinzd duty in the

in the service of the Failways, the applicant suvbmitisd an
application f£or appointment a3 Sr.Mzdical Gfficsr (Surgsry) in
Hindustant Copper Ltd, a Public Sscior Undzvitaking of the
Covi. of India, through propsr channzl. On hiz selzsction in
Hindustant Copper Lid, he was offerzd appointmsnt thserein
which he accepted and joined Auiy there on 21.12.83. Befo

joining sevrvice with Hindustan Coppery Ltd, he submittsed his

re ion from thz sa2rvice of the Pailwavs, which was
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accepted.




. Farther, according to the applicant, hs submitted an
application on 20.12.8d o the FPailways requesting chat he may

bz talen back in the service of the Pailwavs on the gJround

FUTTUhl' ation from the Miniscry of Pailways that hiz requszst
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was under conzideration and hz waz alzo asked wheth
prepared to join th: Failwaye az a fresh entesrant without
claiming any ~enzfit of his past serviczzs (communication Jdatzd
19.6.85 iz at Ann=.A2). The applicant conveysd hiz aceosptance
with the stipulation that hie last Jdrawn =alavy  in the

Failways may Lbke protectsd. (The applicant's communication
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dated ©.7.8% i3 at Annx.A3). On 2.6.86, the uLL_lCEVt rac
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a communication from the Failway Board (2nnz.Ad) wherein it

Was convey@: that the UFPEC had not agre=d o the vegquest of
the applicant for reappoincmsnc in the: PRPailwaya. On 14.6.83,

the applicant mad: anoichsr regquest vide Annxz.A5 praying that

he may be allowsed to sxevrcias the vight of his lien. Tt was
addzd in thiz communicaticon that the applicant was velizved

from the Failway zervice wikh the approval of ths competent

1.4.27, the Ministry of Pailways =:znt a
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authoricy omn

recommaendaticon Lo the TPEC (Annv.A6) emphasizing that Pailways

uls Doctors lilke
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the applicant. Therzfore, the UPEC may reconsidzr the reguest
for reappeincmznt of thes applicant in ths Failways as 2 frzzh
entsrantc. Howzver, the applicanic's veguest was  finally

rejected videz letbezr Aated 5.2.289 (Annx.27). The applicant
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submittaed anothszr represzsnitsz
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had bezn refervred to the UPSC, a dzcizion may be taken in !
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according  to  thz applicant, he had also
approached the Central Administrative Tribunzal, Jodhpur Bench,

by €iling an O.A 1o.72/5% which was however vejected on
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22.4.91 az bz2ing time barred. Thz applican
Petition bhkefore the Hon'ble Supreme Court against the gaid
dzcizion of the Trikunal was alzc vrzjected. Therz wae no
dzcision on mevits by the Trikbunsl and therzfore, the Hon'kle

Supreme Court alao did nob consider the applicant's ca
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) ¢!
meritz. The applicant zubmitted yet another veprezentakbion to

the Ministry of PRailways and ithe Miniztry accordingly made

hiz case would be vefzrred to the UPEC (Communication Jdated
6.4.92 is at Annz.A3). On 30,5.93 (Annz.A%), th: applicant
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£ing thdk he was a permanent
employes of the Pailways on the eve of his leaving the szrvice
to join Hindustan Copper Ltd, his application for transfzsr was
forwardsd through propsr channel and he had submitted a formal
r=zignaticon on technical necesgity a3 non: can 32Uve  LWo
masters. He haﬁ a lizn in the pavent departmeznt for at least
ﬁwo yzare, «4f not more. He, therefores, Jdeclined b0 give

dated 6.4.93
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undertakings a2 21 .M
(Ann¥.A9), az aought by the  Failways. The conditions
stipulac=d in the Pzilway Board's communication wers that he

crgo th: beneiit of pas

L Service and acocepi

fu

appointment == a £fresh appointes and will alzo have Lo accept
Sseniority amongst the Azstt.Divizional Medical Officer who had
lazt joinzd the Pailways. He prayed that z favourakle decizion
should L2 taken in his casz. Howsver, vids communication datsa
2.10.93 (Annz.Al0) the Failways vrejected the vequest of the

applicant. The applicani mad: a fresh vepresesntation Jdated
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24,12.93 (Annz.All). Thisz vrepredentation was rejected vide

comminication dated 2.2.94 wherein it has bzen stated that his
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crobation, which resignation
applicant's grievance is that !

according to him, has been defined
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to hold any lien provisionzlly
Further, auumrﬂ1ng to para 242

"The railway s=rvants
with his consent if ths result

lien or suspzndsd liszn upon

railway ezrvant 2tands terminate

permanent post outeid: the cadrs

Since the applicant had submiit

Hindustan Coppesr Lbd, his right to
continued. The applicanit hasz also
exprezaion 'probaticonsr' as presgcoril
Establishment Codz. The Pailways had
in service when the applicant exsl

m

service. There was no nezd

applicant had a lien with the

condition was attached tha

to
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in pava

i iz otherwi

a lizn on

=d an

and

right to retain hiz lien. The UPRPSC

to why 1t has not agrsed =

] the

on

had

not zen considered

g nhow

been finally

appointed  against  a

229 of the Indian
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not been
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him without a

a li=n on

iz i2 horne.

for rejoining
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definition of ths

the Indian Pailwav
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zercised his

any Tveason as

recommendations of the
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Pailways regarding hiz lbeing talen hack in szrvice. The UFSC

is required to be consulted only whzn a gaczetbed officer
suffers a major penalty after & disciplinary proceedings arse
held but in other mattzrs, the UPSC iz not requirsed to be
consulted.
5. The learn:sd counsel £ov the applicant, avrguing the
cazse for admizzion, stated ithat when the applican 212
Ltd, he had vetained his lien with the Pailwa"é. Even 1f the
applicant was =z probationsy whenm he tendersd resignstion from
the service of th:z Pailwaya, evien ithen hs was =entitled to
‘retain his lien atleast for a perisd of 2 years in terms of
the d:zfinition of the =zxpression 'lizn' as'incorporated in the
Indian FPailway Estaklishment Cods Vol.I., Thereforsz, when after
“tendezring hiz resignatieon from RailWays o 21.12.8
Hindustan Copper Liod, he applizd on 20.12.231 to rsjoin the
gervice of the Failways, hs was =nitiitled to ke talsesn back in
gzrvice in thes Pailways. He added that vetention of lien in
the Pailways, in view of the definition of the ezpression
"lien' was unnconditional and thersfors, he could ezercise his
right to comz back to the Pailwayes within a period of 2 years
from the dates of rezignacion, if he 2o chose. Az vagardz the
carlier OLA £iled by the applicanit before the Jodhpur Rench o
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‘the Tribunal, zince it was dismizzed as time barred and there
was no decizion on mevits, the applicant was =ntitled to file

a frzsh 0O.A on the subject az veazonsg have now bsen Jdisclozzd

to the applicant why his praysr was nob bheing accepted by tha
Pailwayz. The reaszons hav: now bzen disclozed vide Annx.Al

datzd £.9.942 which haz been now impugned by the applicant.
6. We have heard thz leavrned counsel for the applicant

and have gone through the matesri

i3]

1 on record and have also

e

chzcked up the Pulzs cited by him. Th: applicant has not shown
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us what prayers wers made in the carlisr O.A filed before the

Jodhpur Bench of the Trikbunal and what was the =xact ordsr
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for his hbeing
takzn back into  the Service of cthe Pailways or his
repatriation to the Failway services, a3 hz would have called
it. In the prezent application alao  ths praysr of  thsa
applicant iz that the respondasnie i.2. the Union of India, the
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Pailway Board, ithse Union Public Service Commission, stc. may
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tims harred, the applicant would not bs
entitled to fils a frzsh application ascailing any, subsegquant

communications issusd by the Pailway Poard giving reascons why

th: prayer of the zpplicant for viappointment in the Railway

gezrvice haz not bezen accepted. Thus, as a mattsr of fact, this

I'h

resh application i3 rot maintainakle. Howsvar, =till we hava

nt applicaicion on merits.

(T

congidered ths pres
7. The applicant's almost entivre cazz iz bailt érgund
the definition of ithe =zupreszion 'lisn’ incorporateﬂ in the
Indian PFailway Estaklishment Codz Vol.I and cther provieions
related therzto. The definiticn of 'lien' and the proviszions
&f paraz 229 and 242 of the Indian Failway Establizhment (udm

rzlizd upon by the an_lW'nt are not in dispuie. Foint howsver

tendzring hiz vezignation, ths applicant ezazed toe be 3

Pailway =mployee and therefors, a government zervant. The
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srovizions relacing to lien are  applicable ©o a FRaillway

gservant. Thab iz ta 2a7 2 person who continuses o ke a Failway
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servant hut has besen given an appointment to another permanentc

post or holds another post outside his own cadre. The

)

presupposition therefore is that for a parson to retain lien
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in the Railway service he should not have tendered his

resignation from employment of the Railways. A government.

3
nd
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servant can retain lien in a government post only as long as

he remains in government service. This is not merely a matter

i=h

of commonsenss but is also implied in the provisions of paras

322 of the Indian PRailway Establishment Code and 242 of the

Indian PRailway Establishment <Code quotad by the applicant

himself in the O.A. On tendering resignation, ths relationship
of a RPailway =z=ervant with the Railways wonld bz znappsed. It is
not the applicanit's case that hes went on another post in the

Railwaye or Govt. of India while holding the post of ADMO

=h

whether on probaticn or otherwise. He in ct resigned from

his post and itherefore czassed to ke a Pailway employee and

ﬂ'

hazncz he had no righit to lien on the post held by him in the
Railways.

8. The learned counsel for the applicant has stated that

t
the reasons given in Annv.Al dated #8.9.94d issued by the
RPailway FBeoard are not tenable. These are that the applicant's
request for appoiniment or reappointment in  the Railways

cannot be a
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rzsigned from the Railways
in 1983 when he was still on prokation. Thz lzarned counsel
for the applicant stated ithat his resigning the Railway
service while on probation would not make any difference to
his claim for bei ng taksn sack in the Pailway service. We are
not concerned with all the rzasons given in Annx.Al and we do
not pronounce upon ths corvecinezss or otherwisgz of the reasons
given in Ann¥.Al, Howsver, fact remains that the applicant had

resigned from the PRailway aservice bsfore Jjoining Hindustan

U]

Copper Ltd, and this fact of res gnatlun itself i

0.

sufficient
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could not retain a lien in his

=

to warranc a conclusion that h

original post in th: Pailways.
the ahove reasons, we arz of the view that
It 1s, thevrefore,

For all
applicacion.

a.
i { i t l.l i IS

there 1is no maritc in
dismizzed at the stage of admission.
‘ )
v » QKM& -
, (Gapal Krishna)
‘ Vice Chairman.

(0.P.Slharma)

Member (Adm. )



