I THE CENTFAL ADMIFIISTRFATIVE TRIEOINAL: JAIPUF BEMCH: Jg
GLA. 10.54] /95 Date of erder: 4.7.1997 i

Chandji Fam Meena &/c Shri Sampat Fam Mz2ena, rezident of Failway Rangla
Mo.12-A, PRoad M., Ganpatinagar Pailwsy Colony, Jaipor, at  present
employsd on the poak of Assistant Operating Managsr II, Jaipur, Western
Railway.

: Applicant
Versus

1. Unicn  of India  through  General Manager, Western PFailway,
Churchgate, Bombay. :

2. Genzral Manager, Western Failway, Charchgats, Bombay.
2. Chief Operating Mansger, Western Railway, Clan'shgate, Bomkay

: Respondents

Mr. Chiv Dmmar, coansel for the applicant
Mr. Manish Bhandari, counsel for rveapondents
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FER @vh ELE SHRI @, F.SHARMA, MEMEEF (ADMIMISTFATIVE)

In this apgdication under  Section 19 of the Adwministrative
Trikimals Act, 1925 Shri Ph:nﬂjl Fam Mz:ana has praysd that the ovdsr Jdated
23.8.1995% (Ann=.A/3) by which the applicant's vepresentation against his
not being Jranted promction to the Group "B opeoat of Assistant Opsrating
Managsr (AOM) has kesn rejected may ke cquashel and the raspondents may b2

directsl to consider the candidature of the applicant for adhos promoticn

~on trial bkasis and thereafter emparelment to the post of Assistank

m

Operating Manager against reserved vacanT 2 par the PRailway Board
Circular Jated 21.8.1974 by treating the poet as a non-safety post, with
all oconzecuentizl kensfits. He has further praped that the pansl Jdated

10.2.195%  (Annz.A/1l)  cr that Azted 285.6.1920 (Ann=.A/2) in which the

applicants name was not includsd may ke modified accordingly.

2. The applicant's case iz that he was initially appointzd az a
Trains Clerk in the Western Failway in 1960 and Jot promotions firom time o

timz. When he was posted as Aszaistant Trainzg Controller, a azlachion was
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crjanised for Freparing a rpanel oF ~andi. dates for prom:-tionagainst 75%
rromotion qusta £o khe Foet of Azzistant Operating Manager (sarlier knownas
Asgistant Orerating Superintendent) S-gle Fa. 2000-2500 (FFZ) in 1955 ~59,
for 40 vacancies it of which =2ix wers ressrved tor &2 and three for
S.T.zandidates. The arplicant appeared in the written test and was declarsad
succsssful vide communicatisn daksd 13.12.153% (Annx.A,S). He alae appeared
in the Viva Voce and faired well kut was nit placed in the pansl Jeclared
on 10.2.1929 (Annx.A/1). The applicant kelongs ko S.T.Community and his
case wught to have been. >on2idersd ajainst cne un filled vacancy availakle
fo the ST and one availakle +o aC can-ﬂidate n the Lagis of law of inter

chanjyeability az rer f:he Brard's cirmular dated 21.3.1574, in which there

3iled candi. la tes ﬂom the

f‘:

iz a provision for @mrunnlhm x| l'ha best amongat
commnities entitlsd +o reservakicn, Thé Foet of AOM is 3 non-ss ety post
A% per  the Failway PRomrd Circular dated é-.S.l‘EiSZ (Annz.A/C). The
respondents, however, Jid net comply with the al>ve instructicns. The
applicant  reprezentad ajainat non-inclugicn of hiz name in the Fanel

Annexare A1 vide his reprezentaticon Jdated 22,7.1985 (Annx.A/7) .

3. Az further stated By the applicant, in fhe same year ancther
Notifis =1t1»--n datad 2.5.1589 wvas izouad for zzlections to the o3t of AOM
for empanelling 24 -andidate =28, it of which four vacanciss were reserve

for SC candidatezs and W were reserved fop 2T candidates (Annz.A,’S). The
applicant ales appeared in the 22lection and was successi l in the written
test.l He arrearsd in the viva Vosz, kut wag not Flaced cn the selection
Panel iés 1wl on Z30E,1990  (Ann, A2) on the kasis of this selection. In
this Panel x;n:; T candidate ‘-és emranellsd and  kwo Selopists remained
unfilled. Mo adhoc rromctions from kest amongst the failed candidates from
the reserved communities were made and the instvacticns of the Failway
BPrard in this regard were ajain not frllowed. The arplicant submittzd g
detailed reprezentation Jdated 20.7.1290 (Annx.A,/10) and alzc senta reminder
regarding hiz non-empanslmsnic. The applicant was, however, able to £ind

place in the Selacticn Panel rreparel eubssquently on 2005, 1903 (Annz.A/11)

N




and hz has zince been promoted on the post of AOM woe.f. 7.10.1994,

4, Acccrding o the applicant, his grievance is with regard to non-
inclugicn of hiz name in the earlier Pancls Aated 10.2.1939 and 23.6.1690.

has bkezen persuingy the matber of nc.n—inclusi-:-n of his name in the gaid
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Fanels persia ently and has been 2ending reminderzs in this regerd. Howsver,

it waz cnly the representation/reminder dated 8.2.1%5% which attracted the

attention of the competsnt anthority and which was rejected vide order
Aated 22.2.1995 (Annx.A/2) issved by respondent Mo, the Gensral Mansger,
Western Failwsy, Bonkay. The nain reascn Sor vejection of his

reprezentation was that all the opzsrating posts are safety plists, wvhile, in
act as per the instructions of the Railway Board, safety posts ave only in
Greap 'C'oand Gronp ‘DY -:ategofies. Therefore, acﬁicn of the anthoritizz in
denying him promoticn and rejacting his representaticn is illegal. Fu_rther,

gince the applicant belongs to ST commnity arﬂ Specific l:enefits. have been
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provided by the Government for this community, the c:r-rll-“'ant'u Case
b=en to vt—ﬂ 1y ignored and crdera of the hisher aud’p:yrltles for grant of

kensfite to this commmity have been ignored.

. The resgpondznts in the veply have taken a preliminary objection
as to the maintainability of the OA on the gqround that the applicant's
praysr is for molificaticn of the Fansl issved on 10.2.192% an-'i even the

reprasentation which has heen rejected vide Annsmurs A/2 was Jatzd

9.2.1995. Thuz, the spplicant'z <A ie barred Ly limitati icn. Thzy have
further stated in the veply that the applicant qualified in the writtsn

examination, but failead in the Viva Voce, therefove, hiz name could not ke
placed in the Fanel as per the provisions sontainad in the Pules. The pos
of ACM iz a Svoup 'E' post and it falls within the safety category for the
reazcn that the «:»[:el:a’tirnag department of the Pailways is vequired ko look
after the tr.‘anslzn:-rtati-:-n park of the Failway System i.2. gafe ranning of
trainz and, therefove, no relazation iz available to the 32 & 5T candidakes

in the matter of selestion to this post. The Failway Poard have izsusd
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ingtructions  vide  their  ciroular dated 15.11.1%22  s=tsting  +hat no

relazation is available in rayard to £illing up of safety catejory post.

They have alss denied that

u‘T

rictai ko Sroup

(f)

fehy caktejory roska are res

'Ch and Group 'D' categories only.

A. The applicant has alass filed a rejoinder in which he has also
analysed the provizicons of the Fules rejarding selection and has addsd that
the record of zervice of the applicant iz gocd in az wach as ne adverse

comminicaticn vejarding his ACRs haz ever keen sent ko him. He has prayed
therzin that the respondents be Jivested ko ruvsduce the record of szlecticn

for the year 1982-39 and they may alsc ke Airected to produse the ACRa of

the applicant for the pericd of Five vears from 1234 to 1938 vwhich would

raveal that there iz ncothing adversse ajdainat the applicant.
7. The learnzd ~ounsel for the spplicant etated Juring his oral

arqumentz that it was not cbligatsry on the applicant to alac secure E0%
marke in the Viva Vooce for szouring a rplace in the panel. It iz on the

bazis of the agaredate of the marks cktained in the varions categories thet
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he hazs to ke considered for rlazement in the panel. He prayed thatthe
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records of #election may ke summonzd and the Trikunal may satissy
that the applicant was not untairly excluded from a place in the selecticn

Fanzl. The learned counsel for the 1re ezpondantz on the cther hand maintained

Tit

that the arplicant had ko separatsly secmre 15 marls cut of 05 in ths Viva
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Vooce and only if he passeld the Viva Voese with 15 marlks cut of 25, further
etepa like examination of service record of the aprlicant ke conziderad.
Sincz the applicant had not sesurad the minimm rasz marks in the Viva

Vece, thare was no question of ezaminaticon of his ACFS or the reccds of

#lection Pansls, there

)]

service. fince the applicant hal not figured in ths

was no question of his being given appointment -n the ol of ACM.

We have he2ard the learnsd sounsel £ the parties and have

]
&3 the material on reccrd.
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2. The ACF folder of the applicant was Jdirected to ke ‘“’lu--':-ﬂ
b2fore the Trikbunal vide crder Jdated €.5.1997, but in vizsw of the arguments
advanczd before nz and the position that haz emerged az a result therecf,

it has not ke2n considered neceseary by us to examine the ACR folder.

10, An zxamination of pava 204.1 of the Indian Failway, BEstablishment
Manual Vol.I, Reviged Biition 1933,which iz one of the Fules g-:»verning
promotion of subordinate staff to Group 'BY posts, sl1o§zs that the applicant
had to seome minimm 30 mavks cut of 0 in the catejyory of Frofessional
ability. The applicant was called fov Viva Vooe after he rassed in
Profession ability. Apgarently, 'EI‘& ~efore, the applicant had passel the
tezt of Professicnal ability az per the preacribted standard. The qﬁesti-:-n
iz with rejard to Viva Voog. It has been provided in the aforesaid Puls
204,1 that there shall L2 25 maximum mavks for Peracnality, Addvess

Leadzrship ¢ Academic qualifi-:at.ichs, ot of whicﬁ the candidate has to
gecure 15 qualifying marks. BRale _'04 & provides that Perscnality, Address
and cuality of leadership should be aSSéSSL: at the Viva Vace test.
Therefire, it was in the Viva Vooe teat held to assess these qualitiez that
he has to zeoure 15 marks cut of 250 Unlese an employes secmred the mindmum
rrezcoribed marks in the fivet .-:ateg-:a:*y of Professicnal Alility, he could

not ke called for the cond test namely Viva Voos and if he failed in the
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Viva Voce, the third atajge i.z. the examination of his zervice rescrds
coald not ke reached. The very fact that minimum qualifying marks have been
prescriked for the Viva Vooe also means that he has to rass the Viva Vooe
test - separatsly before he could ke consSidetad for the third category ard
for empanselmsnt. Theres is n-.:‘thing in the mles to anggest that it iz on the
kasiz of the ajgregate marks that 3 candidate has to be considsred for
empanel-ment, ignoring the marks obtained in the individual categories.

Since the applicant JAid not pass the Vi.va Vooz, he could not find place in
the selaction pansl. A1l other isauss raised Ly tl';e arprlicant in hia

application  ave, thersfore, not  relevant., However, as  vegards  the
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apglidant's claim that hz is entitled to ke placed in the pansl as fhe best

am-njyst  the failel candidatss on the hkasie of his belonging to 3T

commanity, thiz claim i not maintainable becsase the post of Opsrating

11. We have examined the 0A on merite and find: n-o foroe in it.

Therefors, ws have not considered it necsssary to deal with the questicn

whzther the application is time harred on the ground that the applicant

haz challengsd the pansls prepared in 1959 and 19590,

12. In the ciromatances, the 0A iz dismissed at the
admizzicon. Mo o
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(FATAN FFAFAZH) . (O.F.ZHAFMA) S

MEMEER (.7) MEMBER (A)




