IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR
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O.A. No. 52/95 199
T.A. No.

DATE OF DECISION _3.4.1996

Hapnuman Prasad Sharmd Pétitioner

Mr, P.V.Calls Advocate for the Petitioper (s)

Versus
The Unien of Indid & Ors, Respondent
Mr, V.S.Gurjar Advocate for the Respondent (s)
e
CORAM 1 g

The Hon’ble Mr RATAN PRAKASH, MEMBER (JUDICIAL)

The Hon'ble Mr.

\1/. Whether Reporters of local papers niay be allowed to see the Jud;’ ')e t?

2. To be referred to the Reporter or not ? 7)(9
. g
\/{ Whether thzir Lordships wish to sss the fair copy of the Judgemeﬁl}?)
4. Whether it needs to be circulated to other Benches of the Tribunal ? ,“V
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RATAN PRAKASH ) i
MEMBER (J)
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OA MB.52/95 Date of ordsrs %JH) Q’L

Hanuman Prasad Sharme s Applicant
Versus
~The Union of India % ors. : Fespondants

Mr.PW.2W.2alla, ccunsel for the agplicant
MroV.L.S Gurjar, counz y zanondent s

CORAM:

N Wiy

HCH'2LE SHET RATTAM PRAVASH, MEMBEF (JUDISIAL)

{BER HOT'21E SHET FAPTAN ERAIASH, MEMIER (JUDLSIAL)
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This OA haz been £il=d by the 3gpli-ant Shri
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Hanuman Prasad Sharms to quash the impugned ooder

f «H.1994 (Annz:ure A-1) wherehy he has hasn trans fzrred
from Jaipur and >3ted at Randiloi undzr Sub Divisional
Enginezr (Fhonsz), Bandikui and order datzd 15.10.199%
(Anme: A=2) by which he has bedn crdersd £0 have hzen

relizsved to join at Randikul. The applicant has firther

I}

sought @¥iirection t«

» the refpondsnts that he may be

¥

treaked to continue at Jaipw a3 if impugnsd ordecs

have nzver been izsued.

12.2.1952 a5 T,2.2lerk in
the respondents . He worked on varions gosts and on
thz relsvant date was working on the post of 3enior
Szetlon Zuperviscr in the zcals of Re.1500-26500 It

ince thes applisant
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has made complaints to the State Minister (Jommuni-

at ions ) zbhout the rreva-slant corruption in the
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Covernmens Degartment, the respondents with a
malafide intention hawve fransfzrred him from Jairar

to Bandikui. It is alsc the case of the zpplicant

4

that the conpetent aﬁthority to transfer him i3
ALAT L) Meing the Heal of the Officez and that the
impugnzd orders rnneurss A=1 & A2 having been
izgued by ah incorretent anthority are liakls to be

quached. His repregentat isns in this regard having

fut ilz, he has

n

on

s}

t

h=en constrained to file this

application to claim the aforesaild reliefs.

3. Th: respondznts hawv: —sontestsd this application
7 filing a written reply to vhich no rejcinder has

2ant . The ztand of the

g
w
3
)
=
-
it
Cu
5
b
s
—
=
)
[y
W
[
[

recponientsd has bzen that aftzr t+he

8

re-orga tion

«19365, re-brganisatiJ of Tz lecom

reles on the bhasis of Sece -nJ"" switching area has
i Al

heen introduced in Teleoom Department . Under this

re-Jesignated as Telzeom District Zngineer and that

as per Para 2 of ammexure-=1 to the Scheme a stipulation

has bzen mads that all non-gazetted staff within a

Telzoom District will have transfzr liability over

the entire Seconlairy Zwiltching Area and by virtue

of Para 7 «f znnexurs-=2 to the Scheme, it iz provide
that postings and transfzrs and posting within the

seronlary Switching Area will bs dAone by the

oL~
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Telecom District Manager/District Manager/MDistrict

\
EIngineer acecording to the Scheduls of Powers. The
applicant keing a Group C employee oFf Jzipar Telecom
District is convered under the category of Genesral

Central Services Class-III (now called Group 'C') and
He being Section Supsrvisor and performing opzr at ive
dut izz hiz appointing zuthority z2nd Adisciplinary
anthority is Deputy CGeneral Manager and aAppellate
Author ity is General Manager. It has, therefore, been
averred that Jaipur Telscom District whizh comprisss
of Dausa, Bandikuli znd Kathpatali z2te., is hezaded by
the Generzl Manager Telephones who)is alss the Head

of Dzpartmznt £or the Disteizt 23 per SR-2(10). The

1

applicant having been transferved on the Same post
at pandikui with the prior approwal Sf the General
Manager, he cannot now challenge it as being done

a

with malice or by an incsnpetent zuthority. It has,

therefors, bsen averrzd that the 04 deszrvas
dismissal.

4. I heard the learnsd counsel for the applicant
as also the respondentz and have carsfully =vxamined

thz reesrd in great detail.

s

5. The only point for determination in this QOA

is whether the impngned ordsrs Annsvares A-1 and

4-2 tranzferring the applicant from Jaipur to
Bandikui and reliewing him wee £, 15.10.1994 suffery

(QZ‘/ from any illegality or infirmity

so/b
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6. It has been straneously arguzd by the lecarned
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r has
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counsel for the applicant that the impugned ord

(%)

not keen ‘issueuﬂ hy 2 competent auth()rit':y as in the éase
of the applicant the aunthority compestent to transf'rb
‘is A.0.(T'R) and not the authority which has transferred
him. Ancther argument has been that these orders have
been icgnzd with malice in corder to ac‘commf:date and

favour certain bliaw eyed officers.

7. Oppos ing the conikentions raised by the
learn=d counsel for the applicar}t, it has bzen
argued hy the lzarned counsel for the respondents
that the impugned orders have bzen issued by the

competent authority after approval of theGeneral

| Manager and that the applicant having bzen transferred

on the sam: post in the re-organised” > Jaipur D:"Lstrict
Circle within which Bandikui also fzlls, the orders

issued cannot be faulted.

8. I have given anxious thousht to the able
arguments addressed by both the learnsd counsels.
Althor.igh the learned counsel for the applicant has
tried to impress that it is on account of certain
complaints made by the apilicant in respect of
corfupt ion in the Department that he has been
transferred, yet this contention has not been

suhstant. iat=d bv any cogent ewilence.May be that

U@ applicant has —somplainsd to the 3tate Minister
3] -
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for Communications but the appli-zant has failed to
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suhstant iate that it is o
oEficer of the Lesl.unient Department that he has besn
transferred from Jaipur to BanBikui. This is borne ocut
Yy the fact' that although the agplissnat has trizd to
awzyr that he has heen ﬁransferred_ out of Jaipur to
adjust some ‘blue eyed officerz' yst nd such order
has hecn slaced f:gr the zpplicant on record. On the
contrary, by viftue of the impugned ordzr dated
30.,9.1991 »nly the apeplicant has besn transfarired and
szted at Bandikui under sSub Divisional Engineer (Fhonss)
Pandivui ani that to0 in the interest of sesrvioce. This
order no vhere shows that some other person has bzen

sosted to Jaipur in place of the applicant. Moreovsr
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the applicant hasbhzzn tranaferred ¢
same post . The contention of the learn=d sounsel far

thez apolicant that the applicant cannot he transferred

1=
W

from Jailgurto Baplikni is there na post of Senior

[

Sect ion Supsrvisor, is alss without any gubst3nce.
As averr=3 by the respondents, aftar re-crganization
of the Telecom Qireles on the implemzntation of

the schems oOf vz-organis:
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on the bagis of Szcondary switching Are :;;Baanii-ul
has come under the Secondary 3witching Area of

the Jaipur Teleeom District . The applicant was worlzing
as Senior Sect i»_:an Sup=srviesr and was performing non
cperative duty under Hindi officer, O0ffice oSf GMID
Jaigur and has bezn transfarred on the fame post €0

randitni under the SDE Randikui vwith the oconsent of Censral

Manager Tzlszcom District. The argument that it is

P
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£.0.(TF) who is the eompetent austhority to transfer
the applicant from Jaipur to Bandikuail is also without
any zalstance. It apgears that althouagh the

Accounts Offizer has he:in declared as Hezd of Office
in the u]_ graded Jalpur Telzcom District but his powers
does not include ths pover of transferring 2 non-
gazetted dfficer like applicant. In this regard, =
reference can be made to a clarificetiosn issueld by
the Ministry of Communicat ion, Department of Tele-
comanications on 12.10.1920 (Annz. k=15). Paras 2

and 2 of thie commanication reads az under:=

"2, The matter has bhzen carefully conesidered
and your zttention is invited t5 the instructions
contained in this office letter No.56-73/09/E-I
éu-tcd 12,10,1329 addreszed to Genzral Mznager,
Telecom Distrist Jaipur which inmtzralia clarify
that the =zzi2 Accounts Officer hasktesen declared
as Head of 2ffice only for the purpose of
ererciszing powers available ¢ the Hzad of
Office under financial rules such as gensral
financial rulzs, Adelzg2tion of finanoial

powelr rules, sunp lg,merrLlry rules etc.and not for
the purpose of evercising powers undsr ©CS(QCA)
Rules, 1965. ‘

3. It is further clarifizd that administrat ive/
Aisciplinary powers under O03 (S04) Pales, 1965
can only bhe evercized by the prezcribeld authoe
ritiss uf var icnus --fFLc-;,/un1t Sf the depariment
az 12id Acwn in the varioud preszrived schedules
of par Nannual Vol .ITIT "

L3

It is thus abundantly clzar that the Acccunts CEficer
evezn if it has bzen Azclavsd £o be a Hzad of Office
has not een conferrsd vith the administrative and

dizciplinary powers under the CCB(2Ca)Rules, 1085

which zre exarsoisabnle only by the prescriked

authorit ies unier the 3chedules given in P Manual
Y21.IIT. In the Schedule £o the Mamal, in the -aze

the Deputy caneral
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Manager (Pelephonzs) Distrist Manager vho have

reen dzclared to bz the compstent authority in this
regard. Ermray alec s mentioned in this regard that
vide Para-7 of Annexure-II to it, posting within the.

. will ke Jone by the Telzcom
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District Gensrallznager,/District Manager and
apnlicant having hzen posted on thae sams poft to

Pandikui hzing the Secconlary Switching Area can have
no grievance onthis accoount. The contentcion of the

learn=3d counzel for the zpplizant that the aathority

14

issuing the impugned «der 2nnevure A=l and 4-2 is not

0]

eompztent is without any firce. Merely bseause th

ompetent authoricy has sought prior approval of the

Q

General Mansger it would not mean that the crder of
transfer of the applicant has teen issued by the

GensralManager ~r £or that matter by an incompetent

)

7]

authority. The reason is that in ths exigencisz of

r

situation 2and in th: inierest of 2zrvice the compstent

authority in some cases may have to ceek prior appromal
of the Head of the Department hut that by itself Joes
not mean that the order issued YW the competent authcrity

iz tainted yith malice.

Q. Morecower it iz settlsAd law that the Courts/

Triranal should not interfere in the orders of transfer

ssued by the Executive author

of the ztatutory rules. This principle has been

&_\ suszinst ly  laid down by Hon'ble the Supreme Court

../8
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in the case of Chi:=f Gepsral Manager Vs. Rajendra

Bhdttag.ha rya, 1995 (2%9)are 3*70 whare in it has b=en

laid down that in akeence of a l:gal or statutoky
right of the tranzfzree ju-*h*:.al review of an order
of transfer iz unjustified. Further in the case

of H.F. Singh V&, Union of India, 1994 (22)a7C 246

the Hon'ble Suprere Court has hsld uha.t interfsrence

in transfer case is justified only in cases of malafides
or infractiom of any prof:zssed norm or prieciple.
It has teen further held that vhere foreer prosyects

ned unaffested and no Jetriment is caused,

L
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challengs to transfer mist be eschewed. In the

instant case the =sppliczink is ‘eing sent on tranefer
on the same post within the Tzlecom District Jaipur
and _Lt cannct be complainzd thit by wirtue of his being
posted to Bandikuil he has tosuffer any pecuniary

loss or the lcsz of seniority in service.

10. in view of the law 12id down YWy Hon'ble the

uprere Court in the case of Chis £ Genzral Manager

19}

and N.K.2ingh (supra), the authorities relied upon

by the lesrnsd sounsel for the applicant wiz., B.
Pratap Vs. The Deputy, Director of administration,
Doordarshan, New Delhi decided by Czntral administrat ive
Tribunal Madrss Pench on 23.7.1987 and ancther

decicion of @aleutta Bench in €A N5.1319/92 Pradeep
Kuniar Banerjee V. Union of India Aecided on 12.7.93

are of no conzequenze. In the ~23: of Union of India
and others Vs. D.Mohan and others relied upon by the

applicant, the facts have heen otherwise as after

«/9
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re=crganisztion I4jd~La1~1d Telecom District was mergsd
with the A.F.Telecem Circle and wers brought. under
the administrat ive control of chief Gencral Manager
Telecom, A. The recondentstherein hawing been
transferred from erstvhile Hyderahad Telecom District
t’o thaﬁ covered iy erstwhile Telengana Telecom
District approached the C.AT . Hyderalad bench which

St ~

m

ide the orders of their transfer except one
of them. On apeal o the Hon'hle Supreme Court
and on finding that this merger has resulted into
formation of a common gradation list of ALP.Circle
includ ing those Of‘thf: erstyhile Hyderanhad Telscom
District, it was held by Hon'hle the Suprsm:s Court that:
*the chisf Gensrsl Manager Telesom Circle ALP.
before passingy the arder of Transfer, ought ta
ic

r
+
have ohtained options from those employees and
.offlr'c:.b who Te -'*.:d tn the er: twhllc., 'I‘t:lCt:‘O"ﬂ

cmd. -1ftwr r'onsn.de ring Lhc, 1r in-l:L riﬁ\,ml Ot -mn‘v
should have passed the order of transfer, &0 as
te avoid any possibles hardship to them. In the
present case admittedly no optiong were tzlen
from the respumbnts anc? ’L'I.L this rezson

alone the transfer orde annot ke enforeed. But
this aspect apgpears to havc escap=3d the

notice c¢f the tribunal."

o

i
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Consequently while zllowing the appeal partly anr'l
mod Ly ing the order cf the Tribunal, it was held that
in the event "the responlents or “ng nf them are
proposed to bz transferred to the Aifficult Telangana

Areas, the appellants shall obtain options from them

[

nd pass the crder of their transfer afresh after
considering their individual options. The facts,
there fore, in the cass bezfore Hon'hls the Supreme

Qourt be ing distinguishable and different from

gL/that in the instant aoplication, the applicant
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cannct take any advantage of this sathority; moreso

i

vhen there haz =een transfer in the interest of

t

service within the sscondary Switching Area falling

within the same Telecom District.

1i. For &ll the aforesaid reazcons, I am of the
considered opinion that the‘re is no merit in this
CGh. ¥hile apswering the igsus raised in th is on in
the negative, this & bzing withouwt any merit is

hereiy diemisszd with no ordsr as to costs.

AT

(RATTLY PRA ms?))

MEMBER (J)
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