IN THE CENTRAL ADMINISTRATIVE TRIBUNAL @
JAIPUR BENCH, JAIPUR '

0.A. No. 513/1995 199

DATE OF DECISION s N 8 _ 1 QQ?

M.S. Parecek ‘ Petitioner

Mr. Eajerndra Soni Advocate for the Petitioner (s)
3 > Versus
£

nion of India S Ors. Respondent

Mr. U.D. Sharma Advocate for the Respondent (s) -
CORAM :

Th?J;Ion’ble Mr. (. p. sharma, Administrative Member

[

The Hon’ble Mr. Ratan Fralkaszh, Judicial Member

1. Whether Reporters of local papsrs may be allowed 6 see the Judgement ? Ji
2. To be referred to the Reporter or not ? ;g
3. Whether their Lordships wish to see the fair copy of the Judgement ? X
4, Whether it needs to be circulated to other Benches of the Tribunal ? X

(Ratan Fralkacsh) (O.PLS%qlrma)
Judicial Member Administrative Member.
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IIT THE CENTEAL ADMIITSTFATIVE TPI[UHAL, JAIFUR BEUCH, JAIFUE.

n_‘

0.A.Mc . 515/1595 | Date of erdsr: X 6-§-095
M.5.Paresk : Applicant

Vs.
1. Union of India throngh Secretafy, Home Department, Central
Secretariat, New Delhi.

2. Ztate of Faja sthan through its Chisf Secretavy, Govib. of
Z. Deputy Secvetary, Fersonnel -1 Deptt, Govk.of Fajasthan,

4. Shri 2amar Beer Fanwar, IGP, Training Police Headguavt:

tl'

(PHQ), Illzar Fari Chopar, Jaipur.
. .Respondents.

Mr.Fajenlra Soni - Couns:zl for applicant

N
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e}
D

Mr.U.D.3harma - Coungel for rezponiszntsz Mos.
CORAM: |
Hon'ble Mr.0.F.Sharma, Adminiztrative Member
CHen'ble Mr.Fatan Prakash, Judicial Member.
FERE HOI'ELE ME.O.F.SHAFMA, ADMINIETFATIVE MEMEEER.
In thiz applicaktion undzr Sec.19 of the Administrative
Tribunals Act, 193%, &hri M.2.Faveek haz praysd that the
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Tribunal may call for the entive records velating to the casze
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and =after perusing thess may guash th

(Annxz.A2 teo the unamended application), in 2o favr as it relates

¥ Beer Panwar, on the

W

to promoticon of vrespondesnt o.d, Shri Sams
rost of Additicnal Divec L.r Genersl of Police, Training, Jaipur
in scale Fe.7300-7600. He has =2lzc sought a directicon that the
applicant may be promoted to the post @f Addicional Divector

ate

+
i

General of Police in the aid acale w.e.f. 6.11.95, the .
from which the peraon  junior to  the applicant has  b2en
promoted, with all consequential kenefits.,

ilzd the ©.A on 2.11.95. H: has

ﬂr
H1
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2. The applizant had sarli

filed the present amended O.A in Sepbenbzr 1996 with tha

o




(Annxz.A2),

rmizsion of the Tribunal.

(M

P

carli filed the' reply to the O
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theveafter filed rveply to the amended

applicant had eav

unam=ndel G.A Lbuk no rejoinder

the amendzd ©O.A. The

those which wers
annexures to bthe
India thrao

£iled cnly

(Indian Folice

nitially he waa
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appointed as

promotions from time to time.

(IGF) on S.5,1991.,

2 in the ordsr (Annx.Al)

cfficers f F

Ly the Depit. of PFPerzonnel, GovEe.

zhows the name of the appl

name orf refpondent lNo.od who belongs to

No.d

2l.lo.13. FEezpondint has L=en
Director General, Training, Jaipor

order dated 6.11.95»(Ann..:3) Fat

U)

granted promotion ko the g22id post/s:

to resapondent Ilo.d. Granting

who 1igs to the applicant,

\

violation

junicr

applicant amcunts o

Constitution.

5. Turthetr, ac

the 0.2, the rvespondents have iszuzd

4.

LA in
filed =3 rejoinder o
annexursea

appenceﬂ o

amznded 0,2, Fespondent

Hz was rpra

His

of Fajasthan,

in zcale Fs.

the

of promoticon Eo
ignoring the case

of Ariticles 14

O.A in Octoker 19296, The

the veply E£o the

£filed to the

the unamznded O.A, there

Me.1l, the

the Home Department

on behalf of rvespondsnts

and b~ ongys to

Inzpector
at Sl1.Mo.

Ly which he was promoted.

ajast Ehan Fublished

on 16.1.95

icant at E1.1o.11 and the

1565

Latch of IPS is at

promoted  az  Additional
300=-7600 vide

L

(el
1l

arpplicant has no n

genior

u‘

1= although.he iz
rezpondent Mol 4
of the

and 16 of the

cording to the applicanit, Jduring the pendzncy of

a "posting liet" of IPS




cfficere as on 5/13.12.05 (Ann“.Aé) in which it haa keszn sfataﬂ
that the post of Additicnal Divector Genesral Training is an ex-

cadre post and all ex-cadre posts are required to be filledup

~-

by promotion, only on the basiz of geniorikty. Therzfore, zince
the applicant was senicr to respondent 1o.d and 2ince the poal

of AAdditicnal Divsctor Seneral Training, béing an ex-cadre

fl)

a0k

-

£, was rejquived to ke ke fille ﬂup only by senicrity, the
applicént ought  t©o  have heen promoted in  preference  to
resposndent No.d.

6. ,espxndwntb Mos. 2 é; 3_in their rveply to the amendsd 0.4
have stated that the applicént has zince been poated zs Gfficer
on Spe:ial Dﬁty in the Home Departmesnt, PRajaathan Secoretariat,
Jaipur vide ovdsr dated Z9.i;1996. Th= f%at that thé applicant
was &@=nior o respondsnt MNo.d in the lizt of IGPa of_ as
Aizzleasd in Annxz.Al, being_the civil, list of IPS officers o
FPajasthan c2dre a3 on 16.1.9%, haz not been disputed by the
regspondente. They have 3lso .:cceptec that the post of
AdJltlunnl Director General, Training, wagz an ex-cadre post.

Thay have howsver etated that this pozt being a very ssnior and

()

super-time: scale pogt i@ being filledunp like other supzr-tims

gcale poats in the IPS by following the criterion laid down in

Cu

Fule 3(23) of the IFS(FPay) Fules, 1954 and alac after azseszing
the suwitakility of e2ligikle officers by evaluation of their
service record by a screening committes. Thizg pozt has been
treated a3z a selaction prat. The caas of ithe applicant
alongwith  the cases of other eligikle officers incluﬁing
reapondznt Mo.4 hadl been duly coﬁéidered Ly ths =creening
committ=ss on “he basis of the aforezaid criteria. The acreening
committee found the applicant as unfit for promoticon and found
'espondént No.4,§s more meritoricns ‘and accordingly recommended
rezpondent Ia.d for promotion to the post of AJA1.DGP. The

competent . aunthority < accepted the recomm2ndations and

ex)




4 6’57
acaordingly promoted regpondent e.2 as AAAL.DGFP, Training,
ide order dated 6.11.95 (2nnz.A?). The applicant had no rvight
of being appointed or promobted sclely on the bkasziz of his
gezniovrity on the post of IGP and his rijht was limited ththe

congideration of hi

7]

caze for appointment ovr promoticon. The
2id right has been duly taken care of by considsring hia cacge

ficers.

for promoticon alengwith the ocasee of other =
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The reszpondents have not accepted the anthenticity of Annx.A4d

and they have Aznied that there iz any provisicon therein that
all ex-cadre posts are vegquived to be filledup by promotion

only on the kazis «f genicrity. By the procedure adopted by the

ﬂ:

reapondents as oontained in Pule 2(23) ikid, a person who is

1 a matrch over one who i3 zenior..
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7. Duriny his oral argument, the learnsd counsel for  the
applicant cited the following judjymentss
i) Vazant Waman Pradhan Vs; State of Maharashtra & Anr, 1991
(1) 3LJ (caT) 257, Azcided by +thez lNew Bomkay Bench of the
Tribunal.

The learned counasl for the applicant velizd wpon para 7 of
the Jjudgment wherein it has Eeen stated that whilsz Fule 2(23)

~f the IPS(Fay) Fules provides that zelection iz oy ke based on

W]

merits with due regard ko genicvrity, a resolution of the Govi.
of Maharashtra provided that it would ke baged on merit alone,
rajardlezs of zenicvity. The DEC mads: selaction only on the
baziz of "pozitive merit" without any weightagqe to zeniovrity.
Thiz procedurse was held by the Trikbunal to ke irreguiar and it
waz fuvrthzr held that weightage to ezniority should ha&e heen
given. Some »other 'portions of thisz Jjudgmeni have alasc bke22n
rélied upon which more cr less support the game conclusion.
ii) R.C.Kohli Ve. Unieon of India & Oraz, 1935(1) ELJ (caT) 272
Azcidzd by the Principal Bench of the Tribunal.

The learn=sd counsel f£or the applicant relied upﬁn raras 7,

reld

& and 9 of the judjgiwent, wherein it waz fesed that the revisw
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DPC in that case had found the applicant concerned as unfit but
did not racord anv reazons for arriving ak that concluzion. The
Tribunal abzerved that the guidzlines in para 3(iv) of the

instructions Jdated 26.353.1978 dizsued ky the Department of
Persznnel had not been fowmsdsd. The Tribunal held that even
if these instrucztions were not mandatory their substantial
compliance was nacesszary. The learnsd counsel for the applicant
stated that no reazong had been given by the respondents either,
why the applicant had been supersei=d.

iii)Padam Fumar Garg,IPS Ve. Unicn of India & Ors, (1991) 16
ATC 561, decided by the Bangalore Bench of the Tribunal.

The 1learned ccowunzel for the applicant drew attention to
parazs 6,7 & 8 of thies judgment. In para 6, it was held b* the
Tribunal that adveras remarks in the ACE with regard to
inteqrity wunlezz =2stablishsd by holding a Jdus 2nquiry should

not bhe taken into account by a DPC, The Tribunal also found the

\

classifirzation as "average" on the hbasis of the ACRs as not

0]

arpropriate. The Tribunal 131 held in para & that if there was

wrongful supersesgzion in the matter <f promotion to Senior

~alz wf IPS then the applicant's case was required Lo be
recongidered and in case he iz found suitakle, retrospective

promotion with all zonseguential bensfite was reguired to be

granted to him.
iv) Gurdayal Singh Fijji V=. Stats of Punjab & ors, 1979 (1)
SLP 204, A=zcidzd kv the Bon'ble Sfuprems Court.

The lesrned <souns2l for the applizant relisd upon para 17

of this Jjudgment whearein the Hon'ble Suprem: Court held that

g

Selwﬁtlwn committee should record reasons . £or

O]

nperseding the
claims ~f 2enicra in the matter of promotion, however krief the

rzasons may be.
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v) Uni-n ~»f India Ve. M.L.Capoor §& Ors, AIR 1

decided by the2 Hon'ble Suprems Court.




The learned counsel for the applicant Arew attention ‘ﬁo
paras 22 and 22 of this judgment in which it was chzerved that
gzlaction for inclusionAin the szlect lisk for promotion of the
State Civil Servvice officers ko the IAS/IPE zhould ke hased on
merit and sunitakility with due regard to genicrity and Ehat the
gelection commitbse must vecord reason whils suparaeding an
officer.‘

vi) Amarjit Singh Vz. Unicn of India, (1928) G.ATC &%, decidel
by the Jakalpur Bench of the Trikunal.

In this casze, the applicant had hkesn conaidered unfit‘for

promotion on the hasis of certain adverae enikries in th

\D

past

vears some of which had already beesn expungzld. The Govi. was

directed to veoonvene the DPC meziing which should talen into
account only thoze ACFR2 which wonld have Leen 22en in the vear

in whiczh the name of the applicant was Aropped by the DEC on

the ground of adverse entvries in the ACEs.

h

vii)Marezsh Chandra Vasishtha Va. Ztate of Haryana & Unicn o
India & Anr, (1%82) 10 ATC 713, Azcided by the Chandigarh Bench

of the Tribunal.

This wa

10}

a ca2e in which appointment to IAS by promction
waz involved., The Trikbunal nokbed thakt the applicant had hesn

included in the zelect list in 1920 but was Avopped in 1921,

v

H

hetr

W

were circumstances giving rige to o3 guspicion  that,

-@zlzction was not fair. The Tribunal called for the reoords anid

5 £

found that there was no justification f£or down-grading the

]

werall merit of the applicant. The Trikbunal further obgerved

g

that the applicant ehowuld have béen gradsd az 'very good!
instead <of 'good'.
viii)T.Challam Vz. S&tate of Gujarat & Unicon <f India & Ors,

(192

Xt}

) 1o AT 170, decided by the Almedabald Eench o the
Tribunal.

In this Jjudgyment the Trilkunal held that it was obligatory

‘N




F

on the DFC to record reasconz whils zuperseding the applicant
who waz eligikle for promcotion to the zuper time 2calse of IAS.
ix) Union ' of India & oOrs Ve, S.S.Kathiyal & Ora, 1995 (3)
Service Cazes Today 782, dzcided by the Rajasthan High Court.

Court observed that no
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basis had bezn recordsd Ly the DPC for supersession of the
petitionzr. It waz nok enough £o 2ay that besk officers who
were found £it had besn selected. Since conclusicns and reazons

of the DPC were mizsing from the proceedings, the proceedinga
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were not in conformity with the v

16 of the Constitution.
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x)  &hri Vidya Fam Vs. State of Havyanz, 1995(2) Service Ca
Today 50, dzcided by the Punjalk & Havyana High Court.

In this judgment, while Jdealing with the critevion of
promoticon on the basis of zeniovity Sum fitnesa, the High Court
held that a pesrson who iz senicr should crdinavrily be promoted
Azzpite better msrits of a junicr. Compavrative consideraticon of
all =ligikle candidates is not regquired when promoticon iz made
cnn the basiz of senicrity -um fiftness. Since there was nothing
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adverse agJgainst the p2rtiticonszrs in that case,

jnnicr Lo them
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to b promoted with effeot from tl

had keen promoted.
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xi) Famkumzr Singh Va. State of Fajasthan & Ors,

Judizial Surveyor 1946, Jzcidzd by the Pajasthan High Court.

-

In thisz juilgment it was held that where promoticons haz heszn

zven on ad hoo or on officiating
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grantead to

entriza in
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baziz it shouid be dzemed that the previous adveras
Confidential Foll prior b jrant of promobion stand washsed
away. The lzarned counzel for the applicant, therefore, argued
that the screening committbze wonld not have been justified in
’ 'cant oy the period

examining the ze2rvice record of the ap

el
pricr to hiz promotion as IGE for the purpose of  judging

‘N




whether he iz
DG.
zii)Fam Avtar
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In thiz Jjuigment

applicant unzommunicatsd adveras

conzideration of the

proper ground for his

. The learned coun

any

ACE priov to

'

taken into  a:zo

guitability fov

Tt

the -

senicrity hasz to be

cannot ignore it

to the

the

He, thervefore, stated

the element of

applicant alonjwith

respondent 1ol for
4

ave

if promotions

(Fay) Pules, the

=h

the rpurpoee

suitable

o
=
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3=nic

" mads

Aaccording to

pekitioner!

for pr

Chandelwal Vs,

than at Jodhpur throagh

8 _?5\’ ' -

cmotion £o kbhe post of Additional

High Court of Judicaturs

its Fejistrvravr, 1992(2) Western

Ly the Fajasthan High Conrt.

the learned counnzel for the

the ACP v

in ior to

for promotion are not oa

Supersession.

enkbri

oant

- =
(=]

the pericd of his

sromotion. Fu

ariterion

Jiven

at theirv

oWn Swest
unamendesd 0.3,

only cri

Lhat

ity

the

ignored unlesz  he was
Trikbunal mway examinz Eth

applicant had

in

criteria which is favt

01,J

<

promoticon.
in acIo

applicant

Jeclared

2

heezn unjustly

| Y

tor the applicant, thevrefove, argued
had keen promotesd as IGPR by order

in nature or otherwize in

2AvVelse

az IGP should not

promotion

for  the purposs «f  Jjulging his

rther, accovding to him

adopied by Che

due weightagz and the

the rezpondznte had

iterion o be adopbed for promotion.

re3pondanta had entirely ignorved

while oconzidering the

I-h

azes o others that o

including

rurther, according t£o him sven

1 132 with Fule 2(22) of the IPS
r""]_-..‘.'n fl!]_
have

not feen

the
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wheo was enior-maost

for pfomotion should

unfit. He Lhat the

o

:razej

records to f£ind  out whether the

igqnored for promcotion by applying a

applicable Lo




9. The learnsed cocunsel for the respondents stated that thers
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of the applizant that promoticn to
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£ senicrity and no

T

the post of AAIAL.DG wza only on th: hbazis
such inference comld be drawn from the contents of Annx.Ad4 =ven

if it i=s a=

Tis

umezd that Annxz.2d i2 an anthentic document. Since
this was an ex-23dre posit and no particular procedure  for

appointment to the post haz bee
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respondents in their wisdom choze o applj the zams criterion
as laid down in Fule 2(2A) <f the IFS (Pay) Pules which is
applicable to the seniof level oadre poats, because the post of
Addl.DG was 'also_ 3 high level super-time zcales post; The

adoption of thisz criterion by the respondente could not be

.

conzideraed ©o ke irraticonal or arkitvary. Where no rulzese are
prescriksad, the Govt can always adopt a reasonable mods of

W

election for fillingup the post. He added that although the .
respondents had placed hefore the Tribunal the ACPs of the

applicant and all «others who were congsidsred zalongwith  the

ru
ot
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applicant for promotion to the post of AIIL.DGE and al

\

proceedings of the goresning committze, the Tribunal would not

1f the vole of an 11at
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be justified in assuming to its
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uztified in
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authority, in judging whether the res'undwn

for po nmntlnn. Au-orﬂlnﬂ to hlm

D

ignoring the applicant'as cas
the powsr available to the Trikunal was only of judicial review
under'which it could examing whether the process of dzcision
making adopt=d Ly ths r;spondents wag Jjust and propsr. In

support of his azrguments and the averments in the written

reply, he citzd the following judgments.
i) Swmt.Nutan Arvind Vs. Union of India & Grz, 1996(1) SLB 774,
decided by the Hon'ble Supreme Court.

In this judgment the Hon'bls Supreme Court held that where
a departmental promotion committee‘,whichm was a high level
committee, conzidersd casgszs f£or promoticn, the court cannot sit

over the aszzessment made by the DEC, as an appzllate anthority.

N




10
ii) S.L.Soni Ve State of M.P & Anr. 1295(2) BLE 760, dzcided by
the Hon'hle Supremé Court.

In thiz judyment the Hon'ble Suprems Court held that where
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conaiders the case  for promoticon and

the

iy

doez not find the person concerned 2uitalkle on the kasis
service recaotrd, the court CANnOT itzelf evaluate the

comparative merits of the candidate.

.

iii)Shiv Darshan Lal Vs. Unien of India & ors, (1997) 35 ATC

209, 32z2id2d by the Chandigarh Eench of the Tribunal.

In this judgment the Trikbunal held that promoticon to oa
Clase I post iz primarily based on merit and nek on o 2eniority
unless it iz zpecifically Fprovided otherwiszse in the rules

Further, merit and uUlCdL ility were the primary considerations

for inzlusicon of namss in  the ligt for promotion. In this
parficular 2a2e the Tribunal had held that pevescons with almost
cqual merits were to be arranged in the order oFf fheir inter ==
seniofity in ths feedzr post. -

t

‘The learnszd counzel for the r gpondents therefores argued

dl

that only where two or more persons were found to ke of equal

mzrit on the bkasiz of theiv- assecsament oF S2rvice rec ord, the

i
fia

genior peraon w~n11 be 2ntitled to promoticon but where 5 junior

waz found to be more meritovicus on a -Jmpal tive a:

"'"i

Sament o

(u
CD

their performance, the junicr persen wvas entitled to promotion
guperzsding the senicr, when the eritericon was selesticn on

merit with Jduz regard to zenicvity. Zince in the inatant case,

the critericon adopted as laid Aown in Fule 3(2A) of the IFS

(Pay) Pulzes was promotion by selection on merit with Jdne rejard

T
117]
uT'
l’u

3 senicrity, the pondsnite would ke justified in promoting a

who iz move meritovicus than the applicant.

)iy

m
..".‘

3

iv) Union of India Va. Dr.F.Eajaram & Ovs, 1993(2) 2LJ &6,
A2cided by the Hon'ble Suprems Court.

-

In this Jjudament the Hon'kle bupfeme Couart while Jdesling

Ay
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with a casge of promoticons to postz in gupsr-time grades of
Central Health SeLvi:e, acale Fe,59%00-6700, held that poats of
this nature iﬁ super—ﬁime grade ~arrying high salary shonld not
be filledup merely on the bas »f genicrity but the 2sriteriaon
for filling-up thezs poste ghonld ke on merits. The learnad
counsel for the respondents aLj1e'.that the same considerations
would apply to filling-up the post of AAJ1. DG carrying. acale of
Re.7300-7600. \

v) Zarat Tumar Daszh & Ore V3. EBiswajit Patnaik & Ors, (1995)

2% ATC 351, decided Ly the Hon'kle Suprems Court.
In this judgment the Hon'kle Supreme Court  sxam ned the

question regarding the role of 2enicrity where the critericn
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ie merit ocum suitability. The Hon'kle Supreme
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Court held tha where =after oconzideration and evaluation of
) . )vﬂﬂa»nf
erite and suitakility a persom was found to be T mertt,

=]

senicrity had no role to play in the matter of grant of
promotion.
vi) H.V.3veenivasa Murithy & ©Org Va. the Farnataka Public

vice Commizsion by its Chairman & Ors., 1972(2) SLP 773

[

~

e
decided by the FTarnataks High Court.

In thiz judgment the Tavnataka Hiqgh C;urt held that wher
the s=lection iz required o be made on the bazie of relative
merit among suitablé candidates, =2lijikility cannct kb2 egquated
with suitability. The learned ‘counsel for kthe vezpondents,
therefore, urgsd that in ths light of the ratic of these
judgments the criterion adopted Ly the respondents‘for filling-
up the post cf AJ4dl.DS was fully justifizd and gince a junibr
to the applicant had bkeen found more meritcricue  on 2
comparative aszessment, the respondents were justified in
granting promotion to h1m.

10. By way of rejoinder o the arjuments of the lesarned counsel

for espondents lios.

'

mcung2l  for  the
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applicant cit

1Y

d the juilgment of the Hon'ble Suprems Court in
U.P.Jdal Migam § Ors Vea. Prabhat cChandra Jzin & Ores, JT 19%6(1)
| K9

SC 641 wherein according £o him, it held that if an employes
cearns a highsr gradingy in ACE in Ene,year and lower grading is
given to him in the subsequent vyear, rveason for auch  lower
grading shcould bé recovrdsd in»the file and chang: sheould ke
communicated éo him in Ethe form of advice. He stated that if
there waz &any Jdown gradation of ‘the peviormance of  the
applizant compared to that for an e2arlisr year, such change had
not been communiﬁated £o him iﬁ any form and therefore reliance
on sucﬂ down gradsd ACF was nok juztifizd for the purpose gf
deznying promction to him.

Hz has alzas placed before wa a photo copy of Gove. of
India's instraction Jafwd ©.12.27 which =zccording to him zhow
that while Jgranting promotion ©o Selection grads in Group-A

rvice

Jt

i}

in the Gove. of India it is not nec e2gary to jrads the

fficers

0
¥}

3 "outstanding” or "very 'gdbd" or’ to give
PJn31]~r-t1un £t 3ll officers in the prescriked zone az iz done
in the caze of promcticon on selection method. According to him,
therefore, this very criterion should have been adopted by the
goreaening ommittee in the instant case while considering the
zage of the applicant and cothers for premoticon te the post of
2A31.DG. Sinzz the applicant was the senicrmost amongst those
being consgidered for prometicon, he should ﬁave bzen granted
promotion becauss he was nob obtherwize unfit for promotion.

11. We have heard the learned éounsel for the partizs, have

nerused th

1g

material on record and alacs the Jjudguents cited
befors nz. We have alzo perused the records produced befors ua
by the respondents, for producticon of which divections had been

given by order dated 25.4.96,

\'I‘

Tt

that the post of

i

12. There iz no Jdizpute batween th: partie

Al.DS carrvying scale Fe.7300-7600 iz an ex-cadre poat. Thers

>
o
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ig 3lsc no dispute that the applicant was the senicrmost perscon
to ke conzidered for promotion to this p@st; Question now is
whether thers were any rules  apecifically prescribed for
promotion £o thia ex-cadre post. The applicant's contention

that

10}

-

enicrity i the only criterion for promotion to this poak
iz not born: out by any documsnt. Ann: LA-1 doea not provide any
such thing, as conkznded by the appiicant. In the reply to the
unamended O.A, the respondents had conktended that the critericn
for promoticn to Ehis post was selestion and in their rveply to
the amzndsed O.A Ethey have astates] ﬁhat it ie on the basis of
Rﬁle 3(2a) of the IFPE (Pay) Fules, which iz merit with due

regard ko senicvity. The learned counsel for the applicant

[0}
I
g_l

ted Auring the avrguments that the respondentz had Jone back

tated in their reply to the unamended OLA,

1 {H]

on what kthey had
but he labter 2oncedsd that more or lezs the sgams: stand ov
position was tzkan Ly thg respondeﬁts.in theiv veply to the
amendzd ©O.A which had zarvlier bLeen taken in the reply to the
unamendsd O.A, Fule Z(2R) /of the IFS (Pay) Fules rveads 33
under: : ‘

"3(ZR) Appointment to the felsztion Grade and to poata

u
=3

-ryiny pay akbove the time-scals of pay in the India

Folice Service zhall be made by selection on meribt with dae

Whezn there avre no rules sepavately prezcribed £or promotion
te the post of A3ZAL.DG, the r&cpnnlwnu wers not unjustified in

adopting the 2ame vule which is applicable for promotiong to.

T

post carrying pay above the time-zcale of pay in the  IPS,

re

[}
()]

rdlezz of whether the posts are within the cadre or theaae
are cutside the cadvre. The critervion -adopted by the respondents

211 ke conzidered to he arkitrary.

o

iz rational and cannot  at

What Eule 2(22&) provides iz that appointment to the posts in

u

Cquzation zhall be mads by =election on merit with dus regard to

4
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genicrity. Adoption of this criterion enzures thar o the high

[

level post of AJA1.D3 carvving scale of pray above super-tim

i)

3

gcale is £illed by szlecting the most merikceoricons pereon fro
amongst thoge who are eligikle for considervaticon for promotion.
Thisz izzuz hasz kesn conzidered by the Hon'kle Suprem: Conrt in

variouz judgymznts, scom

g

£ which have been cited by the learnad
counsel for  the respondente during  the  arguments. The
uzicn  that emerges on  going through  varicus judgyments

concl
cited bkefore wme by both the parties, eon the uesbion of

interpretation of this preovision, iz that perzons should ke

inclnded in the sone of conaidsration in acocrdance with their
ggnicrity poziticon and their relative merit will ke asssessed on
the basis of theiv service vecord. If two peracns avre of zgqual

mezrit, the senicr one wonld ke entitled for appointment in

preferencs to the junior. Whers howsver the Jjunicr is more

1

meritoricus than the senior, the junicr wonld be entibled to

)]

promotion  in prefefencev > the senizr. In this ocriterion
gzniority iz nob bokally ignored kat dne vregard is given ko it
in the manner indicated above. |

12. It dis the zettled position in law thatk this,Tribuﬁal iz not
& court of appeal buk ik only  exsrciszes power of  judicial
revisw., We have, therefore, onlf~to 222 whether the criterion
az actually agplied by the regpondents or in other words, the
procesg of selsction ze adopted, ia just and proper and in

reeping with the ruless on which rveliance ha

fa

Lezn placed. We
find that the ascresning committes consisting of  four Eop
cfficers of the Skate Govt had considered on 21.10.95 the nam:ss

of four officers for promokion and the applicant was the

lul

genicormost amongst them. His name was alac consgidsred by the
committes alonjywith  three of his junicre., All except  the
applicant were found suitable for promotion. We can find no

fault with the process of zelection adopted by the scrzening

A4
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cﬁuld be- declared to ke unfit  for promobion. We  cannct
therefore gquestion the conczlusions of the screening committes.
On the question whether the screening committes zhould  have
congidered the ACPRs of 7 years-as contended by the responients
or for a smaller number of years ioe. only for the pericd after
thé promotion of the épplicant to tﬁe post of IGE, we are of

the view that it was  for the screening committes  to take a

O
G

dzcizion in thiz vegard. Since this was a high level poat
carrying higher =cale than guper-time scale of pay, the
respondents 2onld not ke cdnsideréd £ ke unjustified in
considering the record of service of a larger number £ years
when the zfam: criterion  has  been uniformly adopeed  for
congidering the =service vrecord of all the officers whbse cases
wers under consideration. \

14. Ther are no adveras enktries az suzh in the ACFE of the

D

applicant  for  the years - for  which hiz  record haz  been
conagidered. The judgmentzs cited by the l2arned counszl for the
applicant with' vregard Lo the Ereakbment £o be Jiven whére thers

are adverse e=ntries in the ACPs have therefore no relevance. W2

)

can alac not consider the case in the light of judjyment in O

aded in the 0O.A

10

Jal NMigam case=. Peaaong that it has not bzen Pl
that no cpportunity had been Jiven to the applicant to explain

hiz caze before there was any Jdovwnyradation of entrizs in the

a2k for any year. A numbesr of Judgments have heen cited to

gnyyest that where an officer has been superseded the reaszons
fr such supsvrsession wust ke reoorded. We have carsfully Jone
through these judgments and are of the view that the principle

1aid Acwn thevein hasz not to ke applizd mechanically, but it

has to ke applizd in the owmesst of facts of 3 given case. In

N )
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the czze of Sarat Tumar Dash cited azupra, the Hon'kle Supreme
Court haes obszrved az follows:

"1ll. The next guesticon iz whezther omission teo record

rezagons amounts Lo violation of the principlez of natural

justice. The principle of audi alﬁeram partem iz a basic
concept  of the principle | o natural justice. The
cmnipotancy inherenq in the Asctrina iz that no ene ghould
b condemned withowt beiny hesard or given an op:ortuﬁity to
the person affected to preéent hiz caze bkefore taking the

‘¥
. Azcizion or action. In the £i21d of administrative ackion,
this pmiﬁciple haz teen appiieq to ensure fair play and
& justice to the affected peoraon. ﬁowever, the dcstrine is
not a cure t£o all ths ills.in the process. Its application
dzpenda upon the factwal matvixz to improve adminiztrative
-efficiency and expadiszncy and to meek ont justice. The
procedure adopted would ke just and fair. The rzasone are
linka betwzen makér 2f the order or the. suthor of the
dzzigion and the order itsslf. The rescrd iz called to
conzider whethst he has given Jue consideration to the

the Jdeciszicn.

1Y
1{7]
o
or
-
v

facts placed before him khefore he arriv

on3  in th

(I
117]
g

Therefore, the rea order or  found from  the

record kbridjezs the link Lhetween. the maker of the orier: and
the crder itself or decizion. Therefore the natural justice
ig not 3 rigid nor an inflexikle vule. It should be appli=d

to & given fact situation, Jdepending uwupon the background of

the atatutory provigions, nature of the right which may be

-

affected and the SONSEJUENES that may entail. It iz
alrzady eceen that the Commizsion 'eQleed fhe , objective
criteria in awarding marks to the Jiven gJrading of the
candidatez and on ite basiz recommenceg' their cases for
promotion. In FP.S.Dass caze this Court hsld that the

reasona in thatk

10

grading itself iz a veason and no zeparvat

( ,
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bezhalf in arranging the order

radin iz to chviate the nees

iy

e

finding

h

the Trikunal tha

without recording veazon

1]
-

‘reascne  for evalving the ori

clearly illzgal.”
1%, In the fprezent cése no fuch grading aa referved to the
above para has been made by the respondeznbz. Howsver the number
of persons coqsiﬂered was only fonr. ACEs of the officers were
considered by the zcresning commitbze before arrivinj at its
findiny. 2 summary of the ACFs for the relevant vearsa placed
before uma by the rezpondesnts shows that the record of_service
of the pereons conaidersd fit for promoiion was‘far better that

of the appliczant and thers senld ke no twoe cpinions akout thias

)

c2d by the Hon'ble Zupreme Couvt in the pragraph

T

matter. Az =ta
from Zavsb Fumar Dagh  cags reproduced above, the principles of
natural juséice are nok & vrigid or inflexikles ruls and their
application has to be consider&d in the light of the facts and

circumatancez of eas

whether any injustice hae besn Jdone to the applicant in the

gzlzction adopked. We find that sinc: the coﬁfidential records
gpeak for themselvez, non- r~'urﬂ1n3 of vreazonz for adjulging
the applicant a2z uneunitakle for promotion  and juﬂging his
junicrs az fit for promoticon haz neot cvitiated the dAecisgicon
making pr-cess.v ' B

16. The= natructions  2ited by Ethe leavrned counsel for  the
applicant regarding the procedurse o be adopted for grant of
gzlection grade in Group-A sServicea avre nokb at all nLL 1ﬁaLla
to the present 2sge, It hag Izen clavrified in thoze very

inztructions that  the egelection grade in Sroup-2  Central

)




18 WV

Services is "noﬁ-functional" gelection grads and therefore,
appointments £o seleﬁtion Jrade may be mads acc‘:»rn:'iinc_;~ ta
gznizrity based on suitakbility, ebc. When a selacticn jrade is
nonfuncticnal" the position iz that a pe‘soﬁ draws higher pay

merzly on the bagie of his zenicrity for Jdoing more or less the

cam2 job a3 he was doing earlier. That iz not the position

b

harz, ncr iz thers any averment to this effect by the applicant

in the 0.A. There f re, in our view, the instrunctions Jdated

l'D
]

9.12.27 =cited by the learn2d counsel for the applicant are not

i1

aprlicalkle o the present case.
16, W2 have alsc cavrefunlly considzred all the other groundzs and
avquments zdvanced on behslf of the applicant, 2l2c in the

light of the judgments cited on hiz Lehalf. We fi nJ no ﬂmllt

therein. The O.A iz dAismigz=d. 1o ovder as ko costs.

(Patan Prakash)

Judicial Member.




