vy

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

0.A. No. 468/95 199
T.A. No.
DATE OF DECISION_ )7 \)/[ 2 ovv
7 {
——Ba‘]-*Sé-ng-h—\Le-Emeﬁ_____—Petitioner
Mr.Shiv Kumar Advocate for the Petitioner (s)
VYersus
B
1O I & Ors Respondent
Mr U.D. Sharms Advocate for the Respondent (s)
CORAM :

,‘;\'\Ihe HOD%!Q Mr. s.k. Agarwal, Member (J) |

The Hon’ble Mr. N.P. Nawani, Member (A)

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? 7;@
3. Whether their Dordships wish to see the fair copy of the Judgement ?)C%?

4. Whether it needs to be circulated to other Benches of the Tribunal ?
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IN THE CENTéAL ADMINISTRATIVE TRIBUNAL, JATIPUR BENCH, JAIPUR.
O.R.No.468/95 - Date cf crcer: i'7};,j 2 oD
'Bal Singh Verma, S/c Shri Lexmen Singh, R/c Eehind
Micrcweve Sengra, Tehesil Achnera, Agra; UP, emplcyed cn
the pecst cf Grade-I Fitter at Lbcc.Sheé, Achnera, Jaipur.
| L - «..BApplicant.
' Ve.

-

1. Unicn of India through Genersl Maneger, Western Rly,
Churchgate, Mumbai.

N
.

The Chief Mechanical Engineer, W.Rly, Churchgate, Bcmbay.

()
.

The Divisional Railway Manager,; W.Rly, Jeipur Divn.Jeipur.
o .. .Respencente.

Mr.Shiv Kumar - Counsel fcr the applicant
Mr.U.D.Sharms - Ccunsel fcr respcndents.
CORAM:

Hen'ble Mr.S.K.Agarwal, Judicial Memrber

Hen'ble Mr.N.P.Nawani,; Administrative Member.
PER HON'BLE MR.S.K.AGARWAL, JUDICIAL MEMEER.

This Orjgihal Applicaticn has been fileé¢ under Sec.l19 cf
the Administrstive Tribunals Act, 1985, the applicant makes a
prayer tc direct the respondents te treat the intervening rEerd
fror 15.7.92 tc 17,8.93 as spent cn duty fer all purposes including
pay and‘allowances and the impugned crder deted 26.8.94 (Annx.A2)
may be rodified acccrdingly. .
2. Facte of the.case as steted by the applicant are that the
applicant wés'served with a charge sheet fcr e majcr penalty and
after cenducting the enguiry, the applicant was remcved frcm
service w.e.f. 15.7.92 vide order Jated 18.8.92. The epplicant
submitted gn appeal which was redjected vjée order cated Jl.j;93.
Thereafter, the applicant submitted e revisicn petiticn chaJlenging
the appellate order. The representaticon was Jdecided in faveur cf
the appljcanf vide crder éafed_ 6.7.92 and the applicant wes
reinstated in eervice accérdjngly. but the intervening pericd wes
crdered tc be treated as withcut pay. It is stated that the
applicant submitted'a representefion which was decided vide order

dated 4.8.94 and payment wes releaseé to the applicant vide order

dated 26.8.94. It is stated that the aspplicent wes fully excnersted

5n‘thjs case as nc punishrent has been impese¢ upcn him, therefcre,
the intervening pericd hae toc be treated as spent cn duty fcr all
purposes énd the épplicant ie entitled tc clair full pay &nd
2llcwences for the intervening pericd but . the same wes Jenied,
therefcre,, the applicant filed this O.A fcr the relief ae menticneé

abcve.

2. " Reply wee filed. In the rep1y~jt ie stated thst this C.A
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is nct within ljmjtaticn.  The applicant wes feund quilty of
Clajmjng.faise T.A and the charge was prcveé ageainst himr, hence
penalty of remcval from service wes imposed upon the spplicant. The
spplicant preferred an sppeal which was rejected. Hcwever, the
Revjsicnal-AuthFrjtyeIélt that the penalty imposed was severe,
therefcre, crdéfed that the applicant may be taken baqk‘cn'éufy anc
the entire pericd. between the date of remcval tc the Gote cf
reinstaterment: may be . treated as leave withcut pay which was
conéjdereé afequate locking tc the gravity cf the charge. It is
stated that the applicant was never excnerated but the Revisional
Authcrity only taken a lenient view as the applicant was at the
verge cf retirement. It js further ststed thst as 'per Fundamental -
Rule 54-B, the ccmpetent'aﬁthorjty.was within hie rights to peés

" the impugned crder, therefcre, there hes not been any violation cf

Article 14 cf the Censtituticn and the applicant is not entitled to
full pay and .allcwances fcr the afcreseid period, therefcre, thjé
0.A having no merits and deserves tc be djsmjséed. _ |
4. Heard the learned counsel for the perties and alsc perused
the whele reccrd. ' ' '

5. - The law regaréing fegu]arisatibn of the pericé of
suspension has ccwe up befcre Apex Ceurt cf the country,. ngh'
Ccurts and the Tribunals from time to timé. Pefore K.V;Jankifaman's
cacse, the matter seéms tc have been-very well settled. The questien

ie whether any authcrity can gc intc the nature of acouittsl of the
accused, applicant -tc decide his entitlement under FR 54-A.

6. In S.Sémsen Mertin Vs. UOI (1990) 12 ATC 643, ‘the Full

Bench of the Maéras Pench cf the Tribunal concluéed as under:

"So the law ncw is well crystalised to the .effect that
when the suspension is whclly due te criminal prcceeding,
the acquittal at the ené of such prcceeding wculé render
the 'suspensicn whclly: unjustified anéd the dJdisciplinsry
authcrity Jdces nct heve tc analyse the -udgrent of the
cririnal ccurt tc ccme tc ite cwn conclusicn regarding the
Gegree cf precf in respect cof the culpability.”

7. Hen'ble Supreme Court alsc held the same prepesition cf

case of acquittal the ccncerned perscn shculé be given full pey ané
allcwences end that the disciplinary authcrity dces not have the

' pcwer to ccmpute the degree cof culpsbility of the persen upen ite

own apprisal of the judgment cf the criminal court.
8. Pefcre Jenkiraman's cacey the law on the subject was well
settled ané it wes fcllowed that if there is an ‘2cquittal the

Cisciplinary authcrity cannct prcbe further tc find ocut whether the

'acqujttal was hcncurable or whether it wes cn technjca]'grcuné. The
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Railway Administraticn alsc have the same precepticn under rules

but the ebcve prcpesiticn of lew haS undergene on medificeticn
after the éupreﬁe Ccurt crcer in Janekiraman's case. The principle
lajé‘ doewn by the Hen'ble Spreme Ccurt in Jenakiremen's cere
extracted below: | ' .

' _"We are therefcre, brcadly in- agreement w1th the finding
of the Tribunmael that when an erployee is ccmpletely
excnérateé meaning thereby that he js‘ nct icunc
blemewcrthy in the lesst ané is nct v1=1ted with the
penalty eveniof’censureg he hes tc.be given the benefit icf
the salary... .There. may be ceses wheré the prcceedings,
whether Ccieciplinary or criminal ;. are, fcr example,

v Selayed at the instance cf the erplcyee or the clesrence

| in the éiscip]jnary’ proceeding or ’ acguittel in the
crjminal prcceedjnd= is with benefjt of doubt... In such
circumstances, the ccncerned authcr1t3e° muet be vested
with the pcwer tc Jecide whether the enployee et all

. deserves any ealary icr the intervening pericé and if he
does,; the extent tc wh:ch he Cdeserves JL."
. ‘\ Cn the basis cf the obqve principle enuncieted by the

Hen'ble Supreme Ceurt in Jenakiremen's cece the Fundamental -Rule

was. arendeC and Rule 54-BR wes incerted which reads as.under::

"54-E(1) When a Gevt.servent whe hee been suspended is
reinstated (or wculé have been sc reinstated but fcr His
retirement -(including premsture retirement) while under
suspensicn;) the authority cenpetent tec créer
reinstatement ehall consider and nake a epecific crder -
(2) regarding the pay end allowences tc be peié tc the
Gevt ‘servent for the pericéd cf suspensicn ening with
reinstatement(the dJate cf his retirement (including
bremaLure retirement), as the case may be; and

" (b) whether cr nct the °e36 pericd shall be treastef as &
pericc spent con duty." ,

10. In (1997) 35 ATC. 13C, Nerayen Dss Dubey Ve. UOI & Cre

(Full Bench), CAT, Jebalpur; held that refusal tc treat suspensicn

perjicé es duty because ecquittel in a criminal case wes nct
honourable wes justjfiedgAIn that case the epplicant was arrested

cn & repcrt that he was respcnsible fcr threwing aéid-cn the fece
ct ccnpﬂainant. Criminal triel prcceece¢ against him but he wes
acauitted because the ccmpleinent ené witneesses turneé¢ hestile. It
was held that refussl cof. cepartmenta] authcr:t:e= tc treat the

penczcn pericé as cuty wes valic.

\

11. - In Sulekh Chenc & Selek Chené Ve. gngJSSJonér ctf Pclice,
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1994 SUpp(3)ISCC 674, it wes helé@ thet in criminel prosecuticn the

1N

erplcyee hes been acquittai' cn merits, ?e' beccres entitlec tc
bcltless reinstaterent. A, ,

12.  In Rem Kumer Yadev Vs. UCT (1995) 29 2TIC 704 (FB) The law
perteining to‘regﬁlarjsatjon ok i jnterveniné‘pericd wes ccneicerec
ané helé thaét if the créer passeC¢ by the authcrjty ie as per the

recuirement cf Rule F.R. 54-B, the créer is perfectly valid.

13, . In the instant cese, it beccmes abundantly cleer thet the .

applicent wes held guilty by the fngujry Cfficer en¢ in pursuance -
cf the enquiry repcrt,. the éjéciplinéryr authcrity hes pasgec a
penglty éf remcval from eservice ‘of the epplicant. The spplicent
challenge¢ in eppeel ené the sare wes Cismissec. But in revisicn e
lenient view wes teken ané the responéents-d@re éjrécteé tc take
the epplicant "en cuty. Cn the perusel cf the? pleacings cf the
parties, it appears thet the epplicant was nct excnersted from the
charge,; therefcre,; in view cf the prcvisicns civen in FR 54-F end
the légal peeiticn as citec above, we ére ci the ccnsidered cpinicn
thet there is.nc basis to jnterfer;.with the impugneé créer‘passéé
by the respcnéents as the'créer appeers té Le in ccnscnence with
the ‘previsicns given in FR 54-B. Therefcre, this 0.A having nc
merite, is lieble .tc be Cismissed. '

14. We; therefcre, Ciemise this C.2 having nc merite with nc

or@gr as tc ccste.
i

(N,E.Nawani) : ! (S.K.Rgerwel)

a Nembgf (7). ' . L Mewber(J).



