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I THE CENTRAL ADMINISTEATIVE TRIEUIAL: JAIFUP BEMNCH: JAIPUR.

il

OLAND. A57/1905 Lak

~f order: 3- I - Sy

Ieldar 1lath 2/0 Shri Talyan Sahai, ajed about 56 years
Cnarter HNo.T/97E, Type I, Guard Line Bandi i, Dis t
employed on the [o:t of thallasi (working as PCA) undex
Western Railway.

; P/a Pailwvay
. Deansa, Last
3.5, Pandilmi,

: Applicant
Versus

1. Unicn of India through Gesneral Manager, Western Railway,
Churchiate, Borbay.

v, <. Zenicr Divisicnal Operating Manager, Western Pailway, Jaipur.
3. Asgistant Operating Manager (II), Western Pailway, Jaipur.
: Pespondents
~Mr. Shiv fumar counsel for the applicant
Mr. M.K. Rawat, Zr. Clerk, Deparimenktal Representative for the
respondents.
CORAM:
HOW'ELE SHRI O.F.ZHAFMA, MEMBER (ACMINISTRATIVE)
HOW'BLE ZSHRI FATALl FRAI'ASH, MEMPEF (JUDICIAL)
O-R-D E-R N
(PER-HOH!BLE-SHRI—RATAH-PPA?ASH;-MEMBEP-(JUDICIAL)
The applicant Shri Fes Jax Math has approachad this Trikbonal under
Section 19 of the Administrative Trikanals Act, 1925, Lo claim that the
- inpugned ordzr dated 1.10.1951  (Annx.A/Ll), EF 5 for major penalty,

punishment order datsd 26.11,1585 (Ann=.A/2) imposing the penalty of
removal from service and the order dated 16.12.1%%1 (Annx.2/2) rejecting
hiz appeal bte declared illegal and the =same Lz Jquashed and the aprplicant

ke allowed a1l oonsequential benefits.

2. Facke as averréﬂ bty the applicant in the ©OA are that the
applicant was initially; appointed on the prnst of Cleaner with the
Fespondent FPailways on 18.5.1961 and was oconfirmed con this post on
1.1.1952 and that he Jdischarged his duties a3 Cleaner to the entire
gatisfaction <f the anthorities £ill  14.1.1984 when he fell ill.
According to him he was aubeeguently aksovkbed a= a Fhallasi in the

rafric Departwent. He made a repres entatlun for his promokbicon to the
post of First Class Ccach Attendant and was promoted to this post weelf.

~

2.2.1584, It i= aleo averred that his caze waa referred to the Divisicnal
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Medical Qfficer vide letter dated 13.4.1982 (Annz.A/4) to ascertain his
fitnesz and thereafter the applicantwas ordered to ke transferred to his
"‘UP' tantive post of Cleaner/tThallaszi under C.F.0. Bandilui vide lstter
dated 24.7.1925 (Annxz.3/5).

3. It is the grievance <of the applicant that when he fell ill on

14.1.1982 and was ked-ridien he had treatment from a private Doctor. He

gsent an infirmaticn of his e=ickness to his CJeonkrolling COfficer, but on
becoming fit for duty on 25.5.1981; he was not taken on Aot When all

his effirtz o take him on duty failed, he s=submitted a Jdetailed
rerresentati-n dated Z0.2.1%55 (Annz.A%) b0 take him on oty on the post
of First Claszz Ccach Attendant (F27A). A 1ot of correspondence ensued  on
the s=subject, vet Jetting no relief and having been terminated from '
service he challenged his crder of termdnaktion Jdated 26.11.1%35 by filing
DA e 920723 Fedar llath Vs. UGI. The Trilunal vide ite order Jdated
7.9.1994 (Annx.A/2) directed the respondents to aupply to the applicant
copies of chargesheet (2nn=.2,/1), enquiry vrepurt, punishment order
(2nnxz.A/2) etz., and the arrellate anuthority waz alss direcked to dispose
of the apreal within a pericl of three monthe from the Jake of its
filing: A detailed appeal made by him accordingly on 26.5.1091 (Annz.A, ")
having heen rejectal Ly the Appellate Authority vide its  ovder
dated 26.12.1%9%d (Annz. 3/%); he haz now apprached the Trikanal to claim

the aforesaid reliefs.

4, The main Jrievance of the applicant now iz that his order of
remwal porported £ ke under Pule 14(ii) of the Railway 3ev rvants
(Diacirline & Apreal) Pules, 1953 Aispensing ingquivry envisaged under Fule
D of the =aid Fules; iz arbitrary and illzjal and lialle bo be quashzd as

it Aces not discloze any reasons B Aicpense with such an 1nqu1r".

5. The respondents have crpcsed this application by filing a belated
reply t5 which no rejoinder has kezn filed by the applicant. Disputing
factnal rposition about his appodnkment; it has been averred Ly the
respondznte thak the applizant was initially appointed on the poat of
Czal Man in the zcale of Rs. 70-5- (R) at Looo hed, Sawai Madhopur on
12.5.1961 where he wasz Jdeclarel permanently unfit for the dukizs of his
work and acoordingly was recommendel and abacrbed as Thallasi under the
Traffic Inspectcr, Bandilui in the Traffic/Commercial Department. It has

leen Jdenied that the applizant was ever promoted oo the posk of First

5"
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Class Coach Attendant w.e.f. 2.2.1932, However, alongwith others his
gervizes were alan utilized ccoccagicnally as POCA ajainst leave and sichk
vacancies. The stand of the respendents has been that the appliﬁant
remainad  unanthorisedly absent from  14.1.1981 and  thereafter
dmlnlutratlnn initiated disciplinary acstion against him by izsuing a
chargesheet through Regiztersd Post kut as the applicant was not
availakle at his last Ineown address, the letters =o sent t- him returned
urdelivered which iz evident from the postal vemalkrs on Pegistersd ALD
 letter Annewire P/1. Subseguent efforts ko Aeliver the chargesheet to the
arplicant als> went futile as the whersabonts of the applicant wers nct
known and accordingly the PFailway administration rightly took action
ajainst him andpassed ‘the der of punishment. Acoording to the
respondents sven the tinal cvder of punishment was alss received back
unservad through the Foskal Department as iz apparenk from the remarks of
the Postal Department  on  Registered FPost Envelope Annerure R,
Fesprondents alas deny that the applicant =ent any vepresentation on

20.2,1936 (AnnxJA/6). This haz kezn denied on the lasisz that since this

m

reprezentaticon dakad  20.2.1926  referz to General Manajger's letter
dated £.7.1029; hence this representaticon dated 20.2.19%35 is an after
thought and iz a false dAooument. Lastly, it haz keen urj2d that =zs the
whereabcuts of the applicant were not lnown, the Failway administration
was left with no option, kuk to invelke the provisicons of FBule 14(ii) of
the Rulez of 1968, It is denied that the appeal of the applicant has keen
rejected abruptly kut by a speaking srder. It haz, Lhevefore, bsan urged

that the application deserves rejecticn.

D

A We h2ard the learnad ocunsel for the parties at great length and

have examined the record in great detail.

7. In the akbove backoground, therefore, the point for dstermination is
"whether servicez of a railway Governmenk servant -an ke terminated by
invaking the provizions of Fule 11(ii) of the Pailway Zervank (Discipline
& Apreal) Fales, 1963 kv dispensing the ervmiry envisagjzad under Rule o of
these Fulez on the ground of contimied akbeence and his whereakonts beingy

not Ynown despite hest efforts to hold the enguiry 2"

2. On kehal fof the applicant it has L=en vehamently arqgued that once

enquiry under Rule 9 of rhe aforesaid Rulas, 1298 has been initiated vide

6~



Memorandum  of chargezheet dated Zeptember, 1934/1.10;1934
(Ann¥.A/1) it wag incumkent upcon the rezpondents to complete
the enjuiry as envisaged under Pule 9 i the =aid Rules. The
rezpondents having not complied with the mandatory provisions
of Pule 9 o5f the said Rules, 1%52, the impujned crder Jdated
26.11.1225% (Ann=.A'2) of vemival of the applicant from
gervice under rule 14(ii) of the Failway Zervant (Dizcipline
& Appeal) Fules, 1262 iz highly arhkitrary, illegal and liakle
te ke quashed . It has also been argued that even the
detailed appeal made ky him on  1G.12.193d  (Annx.3,'3)
congequent upon the divections given by thisz bench in QA
.920/539 decided on 7.9.19%%1 has been Aisposed of ih perfect

disreqgard of the law and is liakle to ke quacshed.

9. On the oontrary, it has been urged on bkehalf of the
rezpondents that they have invaked the praovisions unier Rule
14(ii) of the 196S Pules «<only afrer sascertaining that the
whereakouts <of the applicant are not’ known and that the
Aisciplinary enguiry cannot be held as per requirement under
Pule 9 of the 1962 Pules. In support <f thisz argument, the
learned ccounsel for the respondenta has alac drawn  cur
attention to the Envel:opes (Annexursz F,’l and R/2) addressed
t> the aprplicant <on his last known address throngh which
efforts were made to furnish to the applicant the chargeshest
in the matter. The learned =cuneel for the respondents has
also produced the relevant office file through which efforts
were made and proceedings were recovrded on the aspect of the

gervice of the chargesheet ets., to the applicant.

10, oOn the basis of the record it has keen irged by the
learned counsel for the vespondents that neither the ocrder of
termination of the service of the applicant (Annz.A,’Z), nor

the order of the Appellate Authwrltj rzjecking the appeal of

the applicant has been Spose >f  curscrily, Lkut in
accordance with the provisions contained under Fule 14(ii) of

the 1962 Pules. It has, thevefore, heesn stressed that the DA

deserves dismissal.

11. We have Jiven anzicnzs thought to the arguments addreszed
Ly koth the learned counsels. It is undisputed that under the
RPailway Servant (Dizcipline & Appeal) Pules, 1932 whenever
the Aizciplinavy authority is of the opinion that there are
grzunds for enguiring into the truth for any imputation of

- mifcondnct and miskhehaviour ajainst a Failway Servant which

A
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may entail major penalty specified under Clauses (v) to (ix)

of Pule & of these Fules:; an enquiry has to conducted as

I
2f the 1965 Pules. It is only undevr

Wy

detailed -ut under Rule

exceptional circumstances where a go-hye i

0]

given to the
procedure for impozging major penaltiss urder Fule 9 of the
1968 Fules. The relevant provision which makes a provizion tao
follow the especial procedure in excepticonal casee has bkeen
laid 4down under Fule 14 <of the 1262 Pules. FRule 14 of the
Failway S&ervant (Discipline & Appeal) ‘Fules, 1268 readzas

under: -

232

"1l4. ZEpecial proceﬂur' in certain ca

i

Hotwithstanding anything contained in Pules 9 to 13:

(i) where any penalty is impoieed on a Failway sgervant
on the ground of condust which has led to his conviction
on a criminal charge; orv

(ii) where the Aisciplinary authority ie satizfied, for
reascns to be recorded by it in writing, that it is not
reascnakly practicable te hold an inguiry in the manner
provided in these rules; or

(iii) where the President is satisfied that in the
interest o«f the gzecurity «f the State, it is not
expedient £o hold an enguiry in the manner provided in
these rules;

The Aizciplinary aunthovity may >ngider the
ciroumstances of the case and make such orders therecon
as it deems fit :

Provided that the Railway servant may bhe given an
opportunity  <of making rerrns ntatis~n <on the renalty
proposed tokhe imposed hefore only an order is made in a
cage falling under Clause (i).

0]

ProVideﬂ that the Commisgion hall ke cons ulte]
where such :consultatisn is necessary, khefore any order
are made in any zase under this rule.”

It is by virtue of suk-clanze (ii) of Rule 14 of the 1268
Fules which conferz wupon the disciplinary authorifty, the
authority to Adispesnse with the enjuiry under Pule 9 of these
Rules. ccording to this anb-clanse the only reguirement

dispense with the enguiry ky the Jdisgziplinary authority are
tws namely, (i) the eubjective satisfacticon of Aisciplinary
aunthority abkbout the holding cor net holding the Jdisciplinary
enjquiry; (ii) recording the veasins in writing t£o the effect

that it is not reascnabkly practicakble to hold an enguiry in
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th2 manner proviaed under these Pules. If the aforesaid two
ingredients are fulfilled the only  the disciplinary
anthority instead of adopting the procedure under Fule 2 to
impose major penalty can folleaw the special procsdure laid
down under Fule 14(ii) of these Fules. In the instant case,
it has hezn made cut that all zfforte made by the respondents
t> furnish to the applicant the mems of chargehseet failed.
Repeated efforts were made to trace out and to serve the memo
of chargeshest upon tha applicant who alleges to have fallen
ill on 14.1.1924 and dld not report for JdJuties thereafter.
211 communicatisns sent to him were addressed at his last
known addrezs ag iz evident from the postal endorsements on
the evelopes Annexures R/1 and F/2. Besides these dccuments,
from the record o the applicant which has bkeen maie
availakle by the reszpondentz and pernszed Ly us, it iz made

cut  that the vrespondents ak no skage hurried about  the

conduct of the enguiry. Even in the order of the diszciplinary

authority dated 26.11.19535 (Annz.A/2) it ha£ been disclozed
that the applicant has been absenting from Jduty from
14,1.1924, He was zent with a mem: of rchargecheet dated
1.10.1%

l'i

Due PReceipt buntthe same waz received hack nundelivered with

the remakrs 'tot Fnown'. The disciplinavy authority has

further disclzged in its ovder that it is after careful
consideration of the papers, Jdccuments and records placed
Fefore him and after applying hiz mind to all the facts

availakle on record, he c2came to the oconcluzion that  the
applicant has been akzenting from duty from 14.1.15%81 in an
nnanthorised manner withont observihg the rules and

regulations laid Jdcwn in this rvespec 5 much =0 that his

]

wheresabouks are also not known. Avriving at this conclusion
and h2lding that the applicant has failed to maintain
akegolute integrity and devotion to duty which tentamounts tao
geri-nzg miscondust viclative of Pule 1 of 'the Railway
Services (Conduct) Pules, 19%&6; the disciplinary authority
came tc the :sonclusion that not only he is satisfied but
fully convineced that it is not reasconabkly practicable to hald
enjuiry inta the matter'against the applicant acscording to
the procedure 1aid dAcwn undsr Fule 5 of the Pules of 1932 and
congequently he has passe] thz impugned order removing the
arplicant from eervice w.e.f. the date of the order Jated
2€6.11.1995,

2 at his home address at EBandikni under Acknowleddepent
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12. The contenticon of the leatrned counsel for the applicant
iz that =nce the enjyniry under Rule % of the Fules of 19548

i
haz Lkeen initiated, it echould have hkesn proceeded  and

concluded in accordance with the Fulez and not by curtailing
the procedure and adopting the extracrdinary measure of

dAie re zing with the enguiry and thereafter remov@@:the
arplicant from service vile impugned crder dated 26.11.1985,
In thiz regard, it is suffice to okeserve that crdinarily once
a decision has heen arvived at by the disciplinavy authority
te conduct an enquiry under Rule 9 of the 1963 Rules, it

n continued till the end as preszcriked under
Rule 9 therexf, vzt when the delinquent employee has himself
akbsented from Juty and his whereakhoute are not known and all
efforts to trace him cut and cevrve the chargesweet failed
then the <only course left open for the disciplinavy auntheority
is to take a - -+ decigion as to whether it is
reazcnably practicakle to hold the enquiry as envizajed under
Pule 9 of the 1262 PRules. The only reguirvement under Fule 9
t> 9o ahead with the disciplinary enguiry is to deliver or

cansge to he Aelivered to the Railway servant a copy oF Ethe

‘articlez of charge, the atatement o the imputaticons of
misconduct oy misbehavionr and a list of Jdocuments and

n
witnesses by which each article of charge is proposed to be
eunztained and to vejquire the PRailway servant to zubmit a
written statement of his defence within the time prescriked
by the diesciplinary authority. It ig pertinent to note that
even in the Railway Sevvant (Discipli S Appeal) Fulesz, 1363

a zpecific rule has keen introduced as to how the crderzs and
C

notices eto., issued under these Fules are to he servad. Rule
26 of these Pules which deale with service of orders, notices

—ad
Pl
971
o
3
(W N
[}
Lo
I

etc., reads

"Every

order, notice and other process made or issued
unier thesze a

N

rules, shall ke served in person on the
Railway =ervant concserned or communicated o him by
registered post.”

g thus svident that there beingy a specific provizion as

manner and made through which order, notice and other
rrocega  igsued under these PRules has t£o be szerved ko a
Pailway servant i.e. either to ke served in perscn ovr to ke
communicated £o him by registered post and the FRespondent

Pailways having adopted the zame course and finding that the
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mem of ~chargeszheet sent through registered post has Leen
received kack and his wheresboute are not lnown, it would be
presumed that the mem: 2f chavrgesheet issued to the applicant
. was duly served and that the applicant wilfully aveoided its
servize upcn himself. Hon'ble the Supreme Court alac has held

in the rase «f Wnien-of-India-Vs.-Ujagar-Lal, 1997-332C (L&3

472 that 'when a notice i3 sgent by a registered rpost

acknowledgement Jdue and neither acknowledgement due rsaceipt,
nor ungerved natice iz received back, it would ke held that
the notice has been duly zerved upon the addreasee; more =o
when it is the last known address of the addressee. In the
instant ~ase the address given on the postal envelopsas
Anpnexures Rl and R,2 is‘undisputably the last known address
ofthe applicant ~f  Government accommodation with the
respondents. It is evident from the postal endsrsement that
the postal employes rvepeatedly wenk to the address on the
envelope, but it cculd not ke delivered. In the aforesaid
circumstances, we are of the view that the diszciplinary
anthority did arrvive at a correct conclusion about his
gatizsfaction ase to the non-availakility of kthe applicant on
the last Fknown address of the applicant and alescarriving at
the scorrect conelusicn akont the fact of the 'whereabouts of
the applicant keing not known'. It is on the basisz of this
practical situakion found out by the‘disciplinary authority
that he concluded that as the whereabounts of the applicant

were not known, it is not practicable to haold the enguiry

under Fule 9 of the Pnles of 19%¢2, We do not subecrike to the
argument of the learned o<oounsel for the abplicant Lhat no
detailed reazonz  have Lkeen given hky the diszciplinary
anthority in the impmgned crder to dispense with the enjuiry
- envizajged under Rule 9. The reascon is that the Adisciplinary

authority iz reguirved Eo apply its mind and come to a
concluzion as £o whether the factual report submitted hefore
him -alcngwith o;her records i ktrue and Jjustifies the
conclunzgion arrived at by it. In the instant c¢ase in the
'impugned ~rder dated 26.11.19%85 it haz hkeen amrl”y Aiaclosed
by the disciplinary authority that the applicant has hkeen
absenting from duties zince 14.1.1%24 and that the reagiatered
notices sent to him have Lkeen received kack and that his
wherealkouts are not kneown., Tt is after arviving at this
f1nﬂ1nq that he has concluded that

1
hold the ~n1u1ry under PFule % of the R

3

it is not practicable to

les of 1982, It 1is

jar
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alea to be noted that no where the applicant has alleged any

malafide or prejudice or an-cattitude -f Lias against him 2n ¢he

part of any of the respondents. It all goes to shaw that the
dizciplinary authcrity under an excepticnal sircumstance was
constrained to come to a  2onclusion that it is  naot
rracticalkle to hold the enguiry. Had it kbeen otherwize, the
respondents would not have taken any steps or made any
efforts £ serve the mems of chargesheet upcosn the applicant

repeatedly.

12, Ancther factor which alsc goes ajainst the applicant fs
akcut his treatment by a private doctor on hig illness wee.f.
14.1.1%534, This is a bkald assertisn on part of the applicant
and is not supported by any documentary evidence. Maoreaver,
even if it is believed that he was under the treatment cfa
private Jdoctor initially he has not been alkle t show as to
why he did not take his treatment from Railway doctor when he
wags a railway emplayee reeiding continucocusly in Railway
accemmadaticn. Hok only this, the applicant has not been akle
te dizaclcse the nature <f illness zufferred by him
w.e.f.14.1.1924 and that hewas prevented in any manner to
communicate his whereakouts to the respondents. It all  goes
t> eshow that it was for reasons undisclocsed on part of the
applicant that he alksented from duties wilfully and Aid not
take any precauticns t: receive his official dak at his last
known addresz. The applicant himself ie responsible for his
ewn conduct and the conclusions arrived at by the respondents
akbout his whereabouts being not known cannct be faultedwith
on any ground. We‘%iﬁ‘also mindful of the settled positicon of
law that dispensing /the enjuiry envisaged under the Fules and
t> follow the exceptional step of removing a railway emplaoyes
from cervice is a harsh =step and should not ke adopted in
routine manner by the disciplinary authority, yet it is also

ejually true that every rcase where sguch an extreme =tep

[
U]

taken; has to be weighed on ite own facts and circumstances

Further we 42 nzt find in this case that the disciplinary
authecrity has taken the decisicn lightly to dispense with the
enquiry <or that there has heen any arhkitrariness or ulterior
motive on its part to proceed in an exceptional manner. The
facts and circumstances herein have Lkeen found to be such
that it was not reascnakly practicable for the disciplinary

authority to hold the enjguiry aes envisaged under Pule 9 of
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the BPules »f 192632 and accordingly we do not £ind any fault in
the order of disciplinary authority in removing the applicant
from service under Rule: 14(ii) of the aforesaid Rulesz vide

Annexure A/2.

14. On the aspect of diepmeal of the appeal Ly the appellate
anthority it is euffice to mention that the aprellate
authority has dAuly considered the appeal made by the
applicant consejuent upon the directicnz given by the Lench
in dits Jdecision  dated 7.9.19921 in  the applicant's 0A
No.920/3%, A perusal of.the crder of the aprellate authority
dated 16.12.19%2 (Annxz.A‘3) affirms that the appellate
anthority has given due congideration to the assertiong made
by the applicant in his appeal and the appeal has Lkeen
dispreed of after examining all asserticona made Ly the
applicant in his appeal as als: by the applicant in person
hefore it. Wé accordingly find no illegality in the order of
the appellate authority Jdated 16.12.1%94 (Ann=z.A)/3).

15. In view of the above discoussicons, our answer to the
questizn raised in this OA iz in the affirmative. There keing

no merit in this OA, the OA is dismissed with no order as to
costs.

O ()
O IN|
(RATAIl FRAFASH) : ‘ (o.F.2HARMA)
JUODICIAL MEMEER ADMINISTRATIVE MEMEER




