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IN THE CEN1 RAL .~DMlNISTRAT~VE TRIBUNAl. 
JAIPUR BENCH, JAIPUR 

O.A. No. 
T.A. No. 

467/95 K99 

DATE OF DE~JSION _ _::::3~·--=-1.=...:1•=-...::1:..::..9_9_:_7 _ 

Petitioner ----

~-.l,.,r'--"*'---'=S~b..,i'-"v_K-=u=rn.;_~-=r:___ _________ Advocate for the PeUtiooer (s) 

Versus 

Union of India & Ors_. ___ Respoildent 

l'tr. Hani:3h Bharr::tari Ad _________________ . vocat~ for tnC!l Respondent (s) 

CORAM t 

""' 

The Hon'ble Mr. 

!. ·whether Re[Jorter& of iocai pape1s may ba aliowctli w s~e the Judgement ? ;u., 
'-4o 2. To be referred to th" Reporter or not ? 1.._) 

3. ~Nhether th~ir LorJships wish to see the fair c.opy of the Judgement 1 

Benches of tb& Tribunal ? 

. Q_j ' 
(0. P.Sharma) 

Jl.r:l.ministrat i ve r1c;m1:er 

I 
( 
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IU THE CEUTRAL ADMIUISTRATIVE TPIEUUAL: JAIPUP BENCH: JAIPUR. 

G.A.N(). 467/1995 

~~.:.j.~r Uath s;.:. E'.hri ralyan Sah:d I 3';1e.:l atn:,ut :.G years, P/·:· P:dh-By 
Guarter Uu.T/97E, T'Jf'k I, Guard Line Eandi Cui, Distt. [ausa, Last 
emplu:Jed ·:On th.;. t=•=·st ,:.f rJBllasi (\-l·:·d:in;J as F('A) undee S.S. E.:mdikui, 
Weatern RailvBy. 

Applicant 
Versus 

1. Uniun of India thrc.u;,h General Man~ger, w.~e-tern Raih-1ay, 
Chm·ch;Jate, B.:.mt.ay. 

Aesietant Or:.eratin:;J M.:tn:l.:;J6-l' (II), Western Paihay, Jaipur. 

· Mr. Shi·v :t:umat· .::.:.une-.;1 f.:.r the arc.pl icant 
Mr. M.K. Ra\·Jat, Sr. Clerl:, Det=at·tmenl:al Rer_:.resHtt~tive fc.r the 
resp.:.ndents. 

COR.P._M: 

H0lJ'BLE SHRI O.P.SHAF:MA, MEf'ffiEJ;' (ADMHUST!;'ATIVE) 
HOU' BLE SHRI F:.ATAll PFJlJ'ASH 1 MEMBEP (JUDICIAL) 

OR-DE-R 

(PER· H.)H'BLE- SI.JP.I · P_ll.TAll PPJI.Ll\3H 1 · MEMEEP · (,JUDICIAL) 

The a~_:pli.:ant Sht·i l~edat· l13.th Ins ar.pr.:.a·:hed this Tribtmal under 

Sectiun lSI uf th•: ..a .. Jrninistrativ·= Tl'ibunals A.:l:, lS•:?.:., 1.:·:· .:lairn that the 

impugned .:.rd:r d.:,t.;-.:1 1.10 .1'~'8-l (Ann:·: .A/1 j , SF :. f,:.r ma j.:.t· J:·=nal t-:,·, 

punishment urder dat.;.:l :=:f .• ll.E•E:5 (Ann:·:.A/:=:} imt:.:,sino;l th.:- r:•enalt-:,r of 

ranuval from servi.:e and the C•rder .:hte•] 16.l:=:.E,~·-l (Anm:.llJ3) t·.;.j.~·:tin;J 

his apy:~al t~ dedared illeqal an:l tho; s:me toe •Juashed ~md tt11~ applicant 

ta alleo\·led :111 co:.nseq·u.;.nt ia 1 benefits. 

~. 

L.o averre:l t TT 
'.! the ay:,pl i cant in the OA 3re th:tt the 

t=·=·.3t ·=·f Cleaner \·lith the 

,_:::,:-.n f i nn.=.-.:1 c,n I: his r:•:•St c.n 

1.1.19153 and that he dis.:::harge-.:1 hie- cluti·~s :ta Cleaner t.:. the entire 

satisfa,:ti·:·n .:.f the authc.rities till 14.1.19.'?.4 \vhr~n he fell ill. 

A.:.x.rding t0 him he \-laS sub:=EcJuently abs.:.rJ:.;.cl aa a Yhallae.i in the 

Tl:affic [~E-f:=·~rtrnent. He made a repr.;::=.entati.:·n f.:,r his pt·.:.m·:oti·:•rt t.:. the 

p-:.st .:,f First Class c.:.a.:h Attendant and \·13.3 t=·t··:.rnoted t.:. thj_s r:·=·st H. e. f. 

2.2.198-J:. It is al3.:• averred that his c:tae \·B.3 refetTed t·:· the Divisic.n.:tl 
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Medi·:::al 0ffi.:::er vide letter ::l.:tted E.•:O.lS•.~:~: (Ann:·: • .IV-!) t.:. as.:::ertain his 

fitness and thereafto;.r the appli.:::ant\-BS .:.t·der.;-.:1 t.:. b~ tranefet-rE:d t.:, his 

sut.stantivt? J.X•Zt .:.f Cleaner.·/rhallaei und.;.r C .F .C•. BandH:ui vide letter 

dated :24.7 .1~1::::. (Anm: •. ZI./5). 

3. It is the <jdevan.:::.;. ·=·f the appli•:::.:111t that \vhen he fell ill .:.n 

14.1.19E'4 and \vas bed-rid.:1en he lnd treatment fD:.m a private D::.·:::t.:•r. He 

zent an inf.:.rrnati.:.n o:.f his sid:ness t.:. his C•:.ntr.:•llin.j •=•ffi-:::6-t", but .:)n 

be.x.min.J fit f,:.r duty .:.n ::: .• 5. E•8..J; he \V3S n:.t taJ.:.~n .:.n duty. When all 

his eff.:.rts t.:. taJ:e him .::.n duty failed, he sul:mitte.:l a .:let::1ile.j 

rer:·t·esr;ntati:.n date.J :::o.::::. E•E:•:. ( Anm: .A/•=·) t.:. ta}:e hi !II .::.n duty .:on the 1.:·:.::-.t 

of First Cla::z C.:ach ,!l,ttendant ( F(!(~_l\). A l.:.t .:.f .:::.:.t-reep:mden.::::e ensued on 

the subject, yet •;Jetting n.:. rt:l ief and having L-.een terminated frcrn 

servicE: he d1allen<JerJ hie .:.t·der c·f terminati.:·n dated :::f .• ll.E•8!:. t.y filing 

C•A H: .• ~~:::o,t::~·~ redat· IJath Vs. UC•I. The Trit.unal vide its .:,rdet· dated 

7. S'. E'S'4 ( .ZI.nm:. A/S) di re.::::tt;t:l the t·esi:.:,ndents t•:• supply t.:. the ar_:.pli •::.ant 

copies .:.f ·:::hargesheet (Ann:·: .A/l) , enquiry rep.:.rt, punishment .:,rder 

(P.nn:·:.A/:2) et.::::., and the ar:pellate auth.:.rity \·las als·=-· dire.:::ted t.:. .:liep:.se 

c.f the appeal ~d thin a peric.:l .:.f three m.:.nths fr.:.m the date .:.f its 

filin.J~ A cletail.:.J appeal made by him a·::•X·t·din;:~ly ·=·n :::.:..S'•.l~,S•..J (A.nm:.A,··~·) 

havin.J b.;en t·eje.:::ted by the A~_:pellate Auth.:.rity vide its C•rder 

dated :::.•:..L:..E··~·..J (Ann:-:. J.l./::.); he has n.:•\v appca•::hE:d the Tribum.l t.:. daim 

the af.:.resaid reliefs. 

4. The m:tin ·Jriev.:m:::e .:.f the appli.::::ant n:M is that hL~ .:,rder .:.f 

rem:•val ~:=urr.:•:•rted t.:. !:•? un:let· Pule l..J( ii) .:.f the Railway 2 . .;rvants 

(Disdrline .~ Apr,.eal) Pules, 19,:.8 dispensin9 inquiey envis:t<J·~d un:ler Rule 

0 .:.f the eaid Fulee; ie arbitrary an:J ille.;:~al and liabl~ t·:· be quash.;.d as 

it dces n.:.t die.::::I.:.ze any reae.:.ne t.:. di.=r,:.ense with su·::::h an in::tuil'y. 

5. The resr_:,:.ndents have .:pp.:·sed this ar_:.pli.:::ati·:·n by filinJ a t.elate.:l 

rr;ply t·:. \·lhi.:::h no:. rej.:.in:ler has be·~n filed by the ar.:opli.::::ant. Dieputin3 

factual r:":.ei ti·:·n abo:.ut his aPI.:-o:.intment; it has be•?n avet-r.;.d bi the 

resp:.nd•':!nte that the ar:·r:--li ::ant \-..-as initially apJX·inted ·:On the r,:·:·e-t ;:_.f 

C.:.al f\1an in the S•:::ale .:·,f Rs. '7(1-::0- (A) at L.: .. :::o ,3ho:c1, 3a\vai M:tdh.:,pur .:on 

113.5.19f.l \.Jhere he \·me de.::::lared r:.ennanently unfit f.:.r the duties .:.f his 

H•:,rJ: and ac.x.rdingly ~V:ls r.;..::.:.rrrnende-1 and aJ:.s.:.rbed as · I"hallasi under the 

Traffi.:::: Insr:.e·:::t.:·t·, Ean:liJ:ui in the Tt·.:tffio:::/C.:.mmerdal Der_:at·tment. It has 

been dr;nir:-.:1 that the apt=.li·::ant vl3S ·=ver t:.t"•:.m.:,ted t.:. the t=·=·et .:,f First 

~~-
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~lase C.:·3.·:::h Attendant ~v.e.f. -=:.:=:.E,:3-J,. T.-J,:,Hever, al.:n;)\vith ,:.there his 

senTi :::e:= \·Jere als.:. utili::~j c"::.:::3.si.:.n.3lly as F'(!CA a9ainat leave and sid:. 

v:1candes. The stand .:.f the resr:·:·n:lents has t~~en that the appli . .:::ant 

rem:lined unauth:·l"ise.::lly absent and then:after 

administrati.:.n initiated .]ie•:::iplinary a.:::ti.jn a9ainst him by iseuin;:r a 

ch:mJesheet thr.:.ugh Re·;:riatero:d P.:.st but as the .:1pplio:::ant \·m.s n..::.t 

availat.le at his last J:n:.~;-m addeess, the lettet·s e.:. sent t =· him returned 

undr=:livered \·lhi·:::h is evident fr.:.m the p.:.stal rem:tlTs .:,n P.eo;Jistet·ed A.D 

letter Anne:·:ure P,'l. SuJ:.e.equent eff.:·rts t.:. deliver the ch3.r•;~esheet t.:. the 

appli~ant alS·) \·lent futile as the \vher·=abo:.uts .:.f th•:: ar:.r_:.li.:ant \·lere nc.t 

J:n:Mn and a.:.:::.:.rdinqly the Paihm.y administr.:tti.:.n l"io;Jhtly t.: .. :•l: a.:::ti·:.Jn 

a9ainst him and t:.3ssed 'the :·rder ·=·f punishment. ~ .. :•:::·:·t·ding tc· the 

resr_::-:.ndents even the final c.rd.:r .:·f punishment \vas ale·:· re.:eived b::tcl: 

unserved thr.:.uo;~h the F.:.stal Det:-artrflent as is apparent fr.:oJTI the remarJ:s of 

the F.:.stal Def,\3rtment :,n Registered P.:.st Envelcope Anne:·:u1·e R, '::2. 

Fesr·:·ndents als·=· .)en~; that the at=·r:·li·::ant sent any ret:.eesentati·:·n ·=·n 

20.:::.E1:::r:. (Ann:-:.A/6). This has l:e·:::n denie..J .:.n the J:asis that sin.:::e this 

rer,:.re2.entati·:·n dated ::c,.::.l·~~e.,:. r·~fers t.:. Geneeal ManaoJEr'e letter 

d.3ted 6. 7.1989: h~n~:e this r4;t:'t·e.: .. :ntati·:·n ·:lat~:J :::~J.2.19gt::. is an after 

tho:ught and i.= a false d.:·..::ument. Lastly, it has 1:-=en ur9•!!.J that :ts th·~ 

-vlher&abc·uts ,:_,f the apr:·li·:::ant \-let·e no:.t J:n.:.\-m, the Paihvay adminiet1·ation 

\·m.s left Hith n: .. :.~_::.ti.:,n, butt.:. inv·:·l:e the t:·t·.:.viai.:.ns .:,f Rule 1-Hii) .::of 

the Rules .:.f 1968. It is denied that the apr_:::-~al .:.f the ar:·t=·li..::ant has J:.een 

rejeder:l abtrJr:·tly J:ut t,.-_; a speabno~ .:.rdts-r. It has, theref.:.re, been m·9ed 

that the -3.ppli..:::ati.:·n desenres reje.:::ti.:-n. 

f:,. We heard the learned .:;.:.unsel f.:.r the t:arties at o;Jre.:tt len;:~th and 

have e:·:amine.] the re.:::.:.rd in .;yreat detail. 

7. In the aJ:..:;ve ta.:::L~!l"•:•und, ther.:f.:.r.:-, the r:•:·int i·::.r d:teLITiin:tti.:·n is 

"vlhetho?r eenri.::::es ,:,f a raihmy o:;:vE:t·nrnent eH-vant .::an l:o? termin3.t·~j b:-/ 

inv.:.J:in;r the r:·r.:v i2 i·:·ns .:.f Rule 1-1{ i i) .:.f the Pai h,.;ay Servant ( Di :=.:ipl ine 

~: Arreal) F'ules, 1';1[:.:3 1:·:~ disr:ensing th•? en:JL1it:y envisage.] under Rule 9 c·f 

theee Pule:= ·=·n the gr.:mnd ·=·f .x.ntinued absen.:::e and his \·ihereaJ:.:.uts bein;;r 

nc·t l:nC•\Yn despite J:.est effo:.rte t.:, h·:ol.:l the enquiry ? " 

e. On tehal f•:·f the appli.:ant it hae. t.;en veho;.mentl-:/ argue•:! th:tt .:.n..::e 

enqu:i,t'i under Rule 9 .:.f the af.:.resaid Rules, E,,::.s has teen initiated vide 

v 
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Mem.:.r3 n jum .:. f cha r9e~hee t dated 2-er·temJ:.er, 1·~·:::-1, 'l .lt) .1 S•3-1 

(Annx.A/1) it Has incumbent up.:.n the resp.:.nd.:nts t·:· ._:,:.mplete 

the enquiry as envisaged under Pule 9 of the .said Rules. The 

respondents having not complied with the mandatory provisions 

of-Rule 9 .:,f the said Rules, E••:;:3, the impu:;~ned .:.rder .:hted 

2r: .• ll.lSl.~:. (Ann:-:.A,'~) .:,f rem.:.val of the ap~_:.li.::ant frc.m 

service under rule 14(ii) of the RailHay 2ervant (Dia2ipline 

& Appeai) Rulee, 1963 is highly arbitrary, illegal and liable 

to be quashed It has also been argued th~t even the 

made by him on 16.1~.1994 
' ,_ ) t Ann:·:. A, .:: 

c.:.nseq1.1ent up.:.n th·= dire.::ti.:.ns o;Jiven b~.t thie i:J,::n.::h in •JA 

llo.9~0/89 decided 0n 7.9.199-! h3s been disposed of in perfect 

disregard of the law and is liable to be qua2hed. 

9. On the .::.:.n t t·a r?, it has been urged .:.n J:.ehal f .:. f the 

respondents that they have invo~ed the provisions unjer Rule 

14 ( i i) .:.f the l96E'. Pules .:.nl~r after 3.e.::ertainin9 that the 

Hhereabouts of the applicant are not tnoHn and that the 
..:1 • • 1 . •.tlScip .. Inary cannot be held as per requirement under 

Pule 9 .:,f the Elf,:3 Pules. In eupp·:.rt •::·f this ar<Jument, the 

learned counsel for the respondents has also draHn our 

attenti.:.n t.:. the Envel·=·~-es (Anrte:-:ures P,'l and R. 1 ~) addr.::sse.:l 

t.") the applicant ·=·n his last J:n.:.\-m address thr·:·U9h Hhich 

efforts were made to furnish to the applicant the ch3rgesheet 

in the matter. The learned .::.:·unsel f,:,r th•? t·esp.:·ndente has 

aleo produced the relevant office file through which efforts 

Here made and proceedings were recorded on the aspect of the 

service of the ch3.rgesheet etc., to the applicant. 

10. On the basis .jf th.; re.::.:·r·:l it has J:.een Jjr.;-yed t.y the 

learned counsel for the respondents th3t neither the order of 

terminati·=·n ·=·f the servi·::e ·=·f the a~_:.plicant (Ann:-:.A,"~), nc.r 

the order of the Appellate Authority reje~ting the appeal ~f 

the applicant has been d1sposed of cursorily, but in 

ac.::c.t·dance \·lith the pl·.:.visic.na .:::.:.ntained under Pule l-1(ii) 0f 

the 1968 Pules. It has, therefore; been stressed that the OA 

deserves dismissal. 

11. We have given anxious thought to the arguments addressed 

b~ both the learned coun~els. It is undisputed that under the 

F'aihvay Servant (Dis.::it:·line & Ar:·r·eal) Pules, EH:03 \·lhenever 

the disciplin3ry authority is of the opinion that there are 

gr.:.un.:ls f,:.r enquiring int.:' the tt·uth f.:.r an-:.t imr_::,utati.:on c.f 

"' IT!i-:3,:::-:.n.:luct and rnisJ:.ehavi·:•ur aoJainst a F.aih1ay Servant \vhich 

t\/ 
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may entail major pen:tlty epecified under Clauses (v) to (i~) 

of Pule 6 of these Pulee; an enquiry has to be conducted as 

detailed )Ut under Rule 9 of the 1968 Pules. It ie only under 

e~·=·::•?pti·:•nal .:::ir.:::urnstan2es where a g.:.-by•? is 9iven t.:. the 

t=·r·=·c·?dure f.:,r imt=··=·sin9 maj.:.r t=·enalties ur.det· Pule 9 .:.f the 

1968 Pules. The relevant provision which m:ttee a provision to 

f.:.llc.\·1 the et:,e.:::ial I_:·t·.:;.::edut·e in e:·:·:::eptL:.nal .:::ases h:te l:.een 

laid .j.:.\m under Pule 14 .:.f the EH:,;:: Pules. ~·.ule 1.:.1 ,:.f the 

Paih1ay Servant (Die.:::ipline & Ar::·t=·eal) ·Pules, 19f,.~ readsas' 

under:-

"14. Special procedure in cert:tin c~ses: 

Notwithstanding anything contained in Fulea 9 to 13: 

( i) HIH~re any penalty is irnp·:·sed ·=·n a PailHay servant 
an the ground of conduct Hhich has led to his ~onvi.:::tion 
on a criminal charge: or 

(ii) Hhere the disciplinary authority is satiefied, for 
re:ts0ns to be recorded by it in Hriting, th:tt it is not 
reasonably practicable to hold an inquiry in the manner 
provided in these rules: or 

(iii) where the President is satisfied that in the 
interest of the security of the State, it is not 
expedient to hold an enquiry in the manner provided in 
these rules; 

The disciplinary authority may 
circumetan2ee of the caae and mate such 
as it deems fit : 

:::.:.ns ider the 
.:.rders there.:,n 

Pr.:.v icle.J that the Rai h1ay servant may 
opportunity of mating representation on 
proposed tote impoeed before only an order 
case falling under Clause (i). 

be given an 
the r::·enal ty 
is made in a 

Provided that the Comm1eeion shall hP consulted 
Hhere such ~onsultation is necessary, before an7 orders 
are made in any ~ase under thie rule." 

It is by virtu·= .:,f sub-.:::lau:?e (ii) ·=·f Rule 1..:1 .:.f the E 169 

Rulee whi.:::h confers upon the dieciplinary authority, the 

authority to dispense with the enquiry tinder Pule 9 of these 

Rules. Accor.Jing to this aub-clause the only requirement to 

dispene.e Hith the enquil7 l:.y the dis:::iplinat·y auth·:·rity are 

t\·1·=· namely, ( i) the euf:.j•?•:::tive satiefa.:::ti·:·n .:.f die.::ir_:::.linary 

authority about the holding or not holding the Clis~iplinary 

enquiry; (ii) re.:::.:.rdint;:J the re.:u=..:,ns in \·n·itin:;J t.:. the eff.;.ct 

th~t it is not reasonably practicable to hold an enquiry in 

~-~// 

------



••• 6 

the manner provided under these Pules. If the aforesaid two 

ingr~dients are fulfilled then only the disciplinary 

authority instead of adopting the procedure under Rule 9 to 

imr_:: .. :.se maj.:-.r ~_:.en.:tlt:/ can f,:.ll.:.w the spe.:::ial pr.: •. :::o:dure laid 

d.:Mn under Fule 1-H ii) .:,f theee Pules. In the instant case, 

it h3s been made out that all efforte made by the reepondents 

to furnish to the applicant the memo of ch3rgehseet failed. 

Repeated efforts were made to trace out and to serve the memo 

of chargeeheet upon the applicant who alleges to have fallen 

ill on 14.1.19:3-'! and did n.:.t ret=·<:·rt fc.r duties thet.·eafter. 

P.ll c.:.mmuni.:::atio::.ns sent t·:· him \•lere addressed at his last 

J known address ae ie evident from the postal endorsements on 

the evel.:·r:•es Anne:·:ures R/1 an·:l P/~. Besiclee these cl.: .. :::uments, 

fr•:·m the re.:::.:.rd .:.f the at:·r:·li;::ant Hhi.:::h has been maje 

available by the reep·:·ndents and perused ) 
.. TT 

.. • l u~, it is made 

out th:tt the respondents at no et3ge hurried about the 

conduct of the enquiry. Even in the order of the jisciplinary 
0 

auth.:·rity dated ~t: .. ll.l0:•:35 (i:~.nn:·:.A/.=:) it has been dis.:::l·:·sed 

that the applicant has been absenting from duty from 

14.1.1984. He was sent with a memo of chargesheet d3ted 

1.10.1984 at his home address 3t Banditui under ActnoHledgement 

Due Fe.:::ei r,:.t but the same \•las re.:::ei ve.:l t.a.:::J: undelivered \vi th 

the rematrs •net rnown'. The disciplin3ry authority hes 

further dis.:::l:.sed in its O:·l·.jer that it is aftet.· careful 

c.:.nsi.:lerati.:.n .:.f the papers, d.: .. :::umente .:md re.:::.:·rds pla.:::ed 

bef,:.re him an.:l after appl'}dng his mind t.:. all the facts 

available .:-.n re.:::.)rd, h•:! .:::am•? t•=· the •:::·:·n·::lusi.:on th.:tt the 

appl i .::ant has been at.sent i n9 fr.:·m duty from 1-1.1.198-1 in an 

unau th·:·r i eed mann.r:r the eules and 

rer;Julati.:.ns laid .:lc·'i.·m in this rest:·e·:::t 2·':1 mu.:::h S•:. that his 

Hhereabouts aee also not known. Areiving at this conclusion 

and holding that the applicant haa failed to maint3in 

abe.:·lute inteo;Jrity and dev.:.ti.:.n t.:. duty Hhi.::h tentam·:·unts t·:J 

seriou2 mis~onduct violative of Pula -1 of the Railwa7 

Serv i .:::es ( C·:·ndu.:::t) Pules, EH:06; the d i S•::: i t':Jl i nary au th·:·l." i t~i 

came tc. the .:::,:.n.:::lusi·:·n that n.:.t .:.nly he· is satisfied but 

fully convinc~d that it is not reasonably peacti.:::able to hold 

enquiry int.:· th~ matter :tgainst th•? ar_::·pli.:::ant a.:::.:::.:.rdino;~ to 

the peoceduee l3id down undee Pule 9 of the Pul~s of 1968 and 

cc.nsequentl~r he has p::=tssed th•? imput:Jned .:.eder rem.:.v ing the 

apr_::.li.::ant fe.:.m servi•:::e \·l.e. f. the date .:,f the ·=·rdee dated 

26.11.1995. 

~~ 
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12. The ~ontention of the learned counsel for the applicant 

ie that once the enquiry under Rule 9 of the Rules of 1968 

has teen initiated, it ehould have teen proceeded 3nd 

concluded in a~cord9nce with the Pules and not by curtailing 

the procedure and adopting the extraordinary measure of 

dispensing \·..rith the enquiry and thet·eafter rem.:.vir19 the 

applicant from service vije impugned order dated ~6.11.1985. 

In this regard, it is euffice to otserve that ordinarily once 

a de·::isi·:.n has been arrived at by the disciplinary auth·:·rity 

t.:. •::.:.ndu·:::t an enquiL·y under F.ule 9 O:•f the E11: .. 3 Rule:=:, it 

ehould have been continued till the end ~s prescribed under 

Fule 9 thereof, 7et when the delinquent employee has himself 

absented from duty anj his where3bouts are not known and all 

eff·:·rts t.:, tr.~·:::e him .:mt and set·ve the char9esheet failed 

then the only course left open for the disciplinary authority 

is to taJ:e a decieion as to whether it is 

reas .. :.nably r:·ra ·:::t ii:::abl e t.:. IE·ld the enqui r~,t as env i sa Jed under 

Pule 9 of the 1968 Rules. The only requirement under Rule 9 

t:· g.:. ahead vlith the dis•::iplinary en.:.Juiry is t.:. deliver or 

cauee t.:. be delivered t.:. the RailHay secv3nt a .:::.:·r:·Y .:.f the 

articles of char~e, the st9tement of the imputations of 

mieconduct or misbehaviour and a list of documents and 

witnessee by which each article of charge is r:coposed to be 

suetained and t.:. t·equire the Pail\o1ay servant t.:o ;:ubmit a 

written statement of his defence within the time prescribed 

b'y tht:? die .. ::iplinar~.t auth·:·rity. It is pertinent t·:• n.:.te that 

even in the R3ilway Servant (Discipline & Appeal) Pules, 1963 

a specific rule has been introduced 32' to how the orders 3nd 

notices etc., issued under these Pules are to be served. Rule 

26 of these Pules which deale with service of orders, not1~es 

etc., reada as under:-

"Every .:.rder, n.:,ti.::e and c.th<9t" r·r·=•·::ess m3de .:.r issued 
unjer thes·~ rules, shall t,e served in r·ers.:.n ·=·n the 
Railway iervant concerned or communicated to him b7 
registered post." 

It ie thus evident that there bein] a specific provision as 

to the manner and mode through which order, notice and other 

' pr.:>:::ees issued un•:ler these Rules has t·:o I:,.; set·ve.J t.J a 

Pailwa7 servant i.e. either to be served in person or to be 

.::c.rnmuni·::ated to:. him J:.y re.Jisteced p·:·st and the Rr=:sr: .. :·ndent 

the same course and fin:ling that the 
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mem·=· ·=·f ·::h::trgee hee t sent thr.:.u·~h t'E";J is tered t.=•O:•S t hae t.een 

re.::ei ved t.a.::l: and his Hhere3t··=-·ute are n·:-.t l:nc.wn, it w.:.uld be 

preeumed that the memo 0f chargesheet issued to the applicant 

Has duly served and that the appli~ant wilfully avoided its 

service upGn himself. Hon'ble the Supreme Court also has held 

in the case of Uni0n-of-India-Vs.-Ujagar-Lal, -1997-SCC (L&S) 

473 that Hhen a noti~e is sent by a regietered poet 

actnowledgement due and neither actnGHladgement due re~eipt, 

nor unserved n.:.tice ie re.:::eived bad:, it W·:·uld bo: held that 

the notico: has been duly served upon the addressee: more eo 

\vhen it is the laet J:no:Mn a.j,:Jrees .:,f the addressee. In the 

instant c3ee the 

Anne:-:uree R/1 .:tnd 

oft he 3ppl i·:::ant 

address given on the postal envelopes 

R/~ is undisputably the laet J:n<:·'i.vn address 

.:.f G.:.vernrnent a.::c.:.mm.: . .:lati·:·n \·lith the 

respondents. It is evident from the postal endorsement that 

the p·:.stal empl·:·:.lee t·epe.:ttedly \-lent t.:. the addt·ees ·=·n the 

envel.:.pe, but it .:::.:.uld n.:.t be delivered. In the af·:·resaid 

circumstances, He are of the view that the dis2iplinary 

auth.:;rity did arrive at a •X•tTe.::t .::.:,n.::luei.:.n aJ::,.:,ut his 

satisfa.::ti·:·n as t.:, the- n.:.n-availaJ:.ility .:.f the ar:·pli·::3nt c.n 

the last tnoHn address of the appli~ant and :tleoarriving at 

the correct conclusiGn about the fact of the 'whereabouts of 

the :tppli·::ant being n.:.t l:n•:•'i.vn'. It is .:.n the baeie .. :.f this 

pra.::ti.::al :=ituati.:on f.:11.md .:.ut 1:-:l the dis.::iplinar~· authc·rity 

that he .::.:.n.::lucled that as the whereab.:.uts .:.f the .:q:.pl i.::~ant 

\·lere n.:.t J:nc•'i.·m, it ie n.:.t r:·ra.:::ti•::aJ:.le to:• h·:·ld the •?nquiry 

under Rule 9 of the Pules of 1968. We do not subscribe to the 

ar-Jument .:,f the learned •X•unsel f.:.r the .:tpt=·li.::ant that n•:t 

detailed reasons h3ve been given by thE disciplinary 

authority in the impugned order to dispense with the enquiry 

• envisaged under Rule 9. The re3eon is that the disciplinary 

auth0rity is r~quired to apply its mind and come to a 
' 

c~nclusion as to Hho:ther the factual report submitted before 

him alongHith other re~ords is true and justifiee the 

c.:.nclusi.:.n arrived at by it. In the instant case in the 

impugned order dated ~6.11.1985 it has teen ampl~y disclosed 

by th•= dis.:::iplinar~' auth.:·rity th:tt the .:tr:·t=·li.::ant. IBs been 

absenting from duties eince 1~.1.108~ and that the registered 

n::,ti.::ee sent t·:• him have t.een re.::eived b3·:::l: and th3t his 

\·lhere:tb.:.uts are n·:·t l:n.:·\·m. It is after arriving at this 

finding th3t he has concluded 

the <::n·:Juiry under Pule 9 

that it is n~t practi~able to 

.:. f t h e P u 1 e e ·=· f Ei ~:. :3 • I t i s 
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aleo to be noted that no where the appli~ant has alleged any 

malafide .:"Jr prejudice c.r 3.n''attitude .:.f bias against him .:.n the 

part of any of the reapondents. It all goes to show that the 

disciplinary authority under an exceptional cir~umstance was 

~onstrained to come to a conclusion that it is not 

practicable to hold the enquiry. Had it been otherwise, the 

reep.:.ndents w.:.uld not have tal:en any steps o:·r made any 

efforts to serve the memo of chargeeheet upon the applicant 

repeatedly. 

12. Another f~ctor which also goes against the applicant is 

about his treatment by a private doctor on hie illness w.e.f. 

14.1.1984. This is a bald asserti:.n on part of the appli~ant 

and is not supported by a~y documentary evidence. Moreover, 

even if it is believed that he was under the treatment cfa 

private doctor initially he has not been able to show as to 

why he did n.:ot tal:e hie treatment fr.:.m Pailway d.: .. ::t.:.r \·Then he 

was a railway empl:.yee residing continuously in Railway 
I 

accommodation. Not only this, the applicant has not been able 

to disclose the nature of illness sufferred by him 

H.e.f.l4.1.19.3.:l and that hewas r:.revente·:l in .:iny manner t·:. 

communi~ate his whereab.:ute to the respondents. It all goes 

t.:-. eh·:•w that it was f.:.r re.:isc.ns undis.::l·:.eed o:•n part .:.f the 

applicant that he absented from duties wilfully and did not 

take any precautions t:. receive" his official dak at his last 

~ known addrees. The applicant himself is responsible for his 

own conduct and the conclusions arrived at by the respondents 

ab.:.ut his whereat .. :.uts being nc·t l:n.:-.wn .::ann·:·t be faul tedvli th 

on anv ground. We are also mindful of the settled position of 
.L with-

law that dispensin~/th~ enquiry envisaged under the Fules and 

to follow.the exceptional step of removing a railway employee 

fr.:.m eervi . .:e is a harsh step and shc·uld n·:·t t.e ack.pted in 

routine manner by the disciplinary auth0rity, yet it is also 

equally true that every case where such an e:·:treme :=tep is 

taken: has to be weighed on ite own f3cts and circumstances. 

Further He d·:· n.:.t find in thie case that the disciplinar'l 

authority has taken the decision lightly to diepenee with the 

enquiry or that there has been any arbitrarinese or ulterior 

motive an its part to proceed in an exceptional manner. The 

facts and .::ir.::umstan.::es herein have t.een f.:.und to:• be su.::h 

that it \·lae n.:.t reasc.nably pract i .::able fc.r the d i s·::ipl in.ary 

auth.:.rity t.:o hold the en·:.Juiry as envisa9ed under Rule 9 ·:~f 

~ 



,.----· 

••• 10 

the Rules of 1968 and a~cordingly we do not find any fault in 

the order of die~iplinary authority in removing the applicant 

fr.Jm eervi.:::e under Rule· 1-H ii) .:,f the af.:.resaid Rules vide 

Annexure A/2. 

14. On the aspect of dieposal of the appeal by the appellate 

authority it is euffice to mention th~t the appellate 

authority has duly considered the appeal made by the 

applicant consequent upon the directions given by the ten~h 

in its decision dated 7.9.199~ in the applicant's OA 

,J Nc·.~':::0/8'.?1. A perusal ·:Of the .:.rder C•f the apt:.ellate autlE'·rity 

dated 16.1::::.19·;,4 (Ann:·:.A.'3) affirms that the appellate 

authority has given due considerati0n to the assertions made 

by the applicant in his appeal and the appeal has teen 

dispo~ed of after examining all assertions made by the 

appli.:::ant in his appeal ae als·:· by the appli·:::ant in person 

before it. We a~cordingly find no illegality in the order of 

the appellate authority dated 16.1::::.19'.:'..:1 (Ann:·:.A/3). 

15. In view ·:Of the ab.Jve dis•:::ussi·:.ne, .:·ur ans\ver tc. the 

question raised in this OA i~ in the affirmative. There being 

no merit in this OA, the 0A is dismissej with no order as to 

costs. 

/)!\ () lJ.F 
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