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Unicn of India
Mr.5..Jain : Counsel for applicant
CORAM:
Hon'lkle Mr.0.P.Shavrms, Member (Adm.)
vHon'ble Mr.Patzn Prakash, Membzr(Judl)
PEF HOM'ELE MF.O.F.SHAFMA, MEMEEF(ADM.).
In this applicacion under 2=2c.19 of the Administrative

T Marzin Chand has

i
-]
e
-
<
—
0
[M>]
i
——~
~h
=
iy
=
]
[
e
o
=
10
(]
(9}
(w
N
~
D]
=
=
i_|

lejnalu
prayed that order dated 2.9.199% (Annz.Al) raeverting the’
applicant from che post of Junisr Qlark to the Group-D posk
121d Ly him originally may bes quashzd, ths =aplicant may =R
Azclarsed to be recular}v promoted to the post of Junior Clerk
gince 28.12.1981, h=z may alzo be Jiven promotion to the higher
soat of Junior Clark with 'QHJ:]UuM é1 Ibernefits and that in

ternative the rvzepondsnte may bz dirsc
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ted Co regulariss
the szrvices of the applicant on the post of Junicr Clerk from
1921 and give him the bensfic of promotion on the highesr posts
on the abovs basis with all cnn;;qnwnt1~l benefits.

2. The caze of the applicant iz that while he was working

[17]

£

a3 a Senior Challazi at Randikui in Jaipur Division of the
Weztern PRailway, he was promotzd £o Group-C post of Juniar
Clevk by respondent MNo.2, &b

Western FRaillway, Jaipur Division, Jaipur, vide ovdzr dated

S 28.12.1281 (Annx.A2). Before the =aid promction took placs,

he rvespondents had held =2 se2lection for the zaid poat in
1980, compriging of a written t©2st  and intzsrvizw. The
applicant <leaved the writcten teskt (Annx.A2). Theveafter, ha2

wWa 511led for intzrvisw which was held in Qctober 19200 It
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(js thersafizr that the ordsr datszd 25.12.1921, promoting the
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Clerk on ad hoc basis was
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promotion post, buc suddénly ordsr dated £.9.'9%5 (Annx.Al)
reverting him to the lowsr Group-D podt was passed. Further,
accovding to the applicanc, his name did not figure in the

gseniority list of. Junicr Clerks issusd vide lsttzr dated

21.2.19¢

ion dzited 14.7. in this
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vide ovder dated 25.12.1981, though on

showed that the applicant had <clzared
the entive sslection including the intsrview and then only was

given promotion. Mow the applicant cannot bz rzvartsd to the

lower post afbzr 11 years of sevvice on the highesvy post, on

the ground that the name of the applicant dozs not figure in
the new seleciion., According to RPulz 109 of ith: Indian Pailwvay
Ezstablishmant Manuzl, no intevview i3 raquirvsed to be h213 for

promotion to such posts which should ke wade from amongst

Group~D Pailway ssrvanis on the kbasziszs o

and thersforsz, his promotion was a regular onz. Accordingly,
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for promotion on &d hoc basis for 6 months and theveaf

=
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hiz wotrk was found zatizfactory, his name would bz included

12 panzl for promoting him on & ragular hasis. Civculavrs of
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g zvermenit. The best amongs
failed &C/ET candidates are ©o b2 granted promobion on the

basie o¢f s=ceniovity cum suite
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upto a pariod of 6 months
and thsivr <z

ad hoc basisz on 28.12.1281 and therzafier his case must have
been veviewzd in accordance with the above instructions and
having been found £it he must have been promotesd on & regular.

basis after inclusion of his namz in the panel. That iz how he

)]

continued to wovl for 14 years on the promoced

1

noc <called for an interview ol written test

‘i

Since hz was not veverted afcsr @& months from the date of ad

an upgrada-tion schemes wis intvoduced and the applicant was

o

alsc entitled to ke promoizd according

therefore, he could not be reverted in 1995, He hasz also made
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to & Full EBench Jjudgment of the Tribunal in Sursesh

Chand Gautam's case d2cided on 9.7.1991, according to which =2

pzrson is entitled to the prescripiive right of promction for
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n in the civcular dated 9.6.1965. Hs
referved to anocthsr Jdzcizion, in ithe case of ES.T.Mohanty
crieed in 19220(4%9) CLT 3352, according to which z person who
zn on the
gzlection posi, cannoi he revericzd to the lower post without
departmencal enguiry. SLF 110.7193/80 against the z2aid order
waz dismiszsed ky ths Hon'ble Suprsme Couri on 24.8.1991. The
applicah' i3 also entitled to ke rezgulariszsd in view of the

judgment of the Hon'bl: Suprems Coui in J.U.Pubklic Sevrvica
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Whzn th: learned counsel £€or the applicant kedgan oral

X
.

arguments in this cass, it was poiniced cut to him from the
Pznch that uandsr Pule 13(v)(k) oif the Failway Szarvants
(Dizcipline ¢ Appzal) Pulsess, 1263, an appeal was providsd zvan
against an ufﬂal revericing & FPailway servant while oifificiating
in a higher servics, grads or posit to a lowsr service, gJgrade
or  poat, otherWise than az a penalty. Therefore, it was
pointed ouc to him that the applicant must exhaust th: altern-

atz remedy availabkls to the applicani befores approaching the

g

Tribtunal by filing an C.A. as provided in Sec.20 of the Act.

The learned couns2l fov the applicant 2tated that S=c.20 of

the Actc provides ithat the Tribunal zhall not 'ordinarilly!'
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admit an applicacion

add=zd that the very uas of th: sxpression 'ordinarvilly’ zhowed
that thzre was no absoluice khav to the Trikunal admicting an
N.A and itaking it up for adjudication whare the remedies
availahlz in the szrvice vulas had not bzen exhzusited. He
further stated that the provizion £o which attention have been

drawn kv ithe Eench was incorpora
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(Discipline & Appzal) Pules, which delb with maticzsrs relating

availakble to the applicant. He zalso refervsd Lo a2 number of
judgqmznts, on: of which is of the Hon'ble Suprems Court and
cthevz of varicus Banches of the Tribunal az wsll as a Jjudg-

ment of the Full Bench (Hyderabad) of ths Trikbunzl to sugjgest
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that exhaustion of other remsdizs provided under the
rule is not an absolubte: vegquivremens kefores appreoaching the
Tribunal. He 2tz

pazsed ky the rvespondsnis reverting ithe applicant was wholly

illegal, and ex £faciz not maintainalkls and theredors  the
b
!(J




T R e

applicant had & rvighit to approach the Tribunal without fivst
exhausting the remzdize eavailakle under thz s=service rules,
even assuming that such remedy iz in faci availakle undesr che

provision <ited by the Bench.

the applicani are as follows:

i) Dr.(fmkt) Tuniesh cupta Ve, Management of Hindu Danva
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Mahavidyalava, Sitapuv (TT.P) & 4 32C B25, in which

the Hon'ble Supremez Court hsld, =according to the zarned

(1]
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counsel for the-— plicant, that altzrnacive remsdy was not
an abesoluts bar to admission of a writ petition by ths High
Court.

ii) Mubazhir Hussgain Va. The Depuiy Collecior (PIV) & Anr.

1992(2) sLd (CAT) 524 according to which in casz2s in which the

-.-)

principles of natural jﬁstice’hsve bzen violated,‘an JLrll' ant
can approach the Tribunsl withoqﬁ filing an appeal against the
impugned ovdesr according to the vuless. Thus, according to him
theres was no absoluis bar to approaching the Tribunal without
erhausting the remedizs provided undsr the SerQic= Fulzs.

iii) B.Parmezshwara Fao Va. The Divizional Engincer,
Téleéommunicatioﬁs, Bluru §& Anr., 1990(2) SLJ.(CAT) 526 Pull
Bznch (hyceeraj), wherein the msaning of the xpression
'ordinarilly;! héc been =zxzplain=d by ithe Full Bench m'. the
Tribunal.

iv) NM.Pamakrizhnan llair Va. Divicieonal Bngincer Telgraphs
Koftayam‘& Anv, 1927 (3) &LJ (2AT) 589, in which the2 Trikbunal

held thzt where an applicant challenged hiz ovdszr of =su
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gion on the ground of total abs:ince of jurisdiction on the

part of the auvthovity paszing the ordsr, it could not be

hat Sec.20 ztocd in th: way of awarding relizi to

) P.P.Suri Ve. Union of India, 1987(2) =L 72%, wharein
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chz challenge was to the order o compul govy  (prematurs
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e spplicanct. A preliminary obhjection was
raiged ky the vzapondenis aa to why the applicant had nob
exhansted the Jdzpavimental vamedizz of appsal and review
available to him befors moving &o thse Tribunzl. The Tribunal

hz1d that there was no statntory kar against moving  the

Tribunal under Sub-zeckion (i) of S20.20 of the Act znd also
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ion had alvready been admitt
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vi) PB.Appa Fac Ve, Additional Colloscior of  Customs,

(1) of the C.C.3

)
T
]
[~
|—l
W]
o
=
t
=
1
Cy
ey
(i
{1
=
(e
\l‘
.‘:1
|_l
=
W
(x
O
)
o
Cy
(1]
I
ju
[
i

(Temporavy  Serviee) Pules, 1965 on the  ground that the
applicant had szcured employmeni by fraudulent mesans. The

Tribunal held thatvthe

ction of the reapondents was <x facie

@

representation lay. Thirefores, the preliminary ohjsction of

ths: respondents that the applicant had nob vepresentesd againat
the termination ovrd:zy was diamizszd Ly the Tribunal.

vii) Alfrsd D'Scuca Vs. Collector of Customs & Anr. (1993)
22 ATC 910, in which the Trikunal dismiszed ths preliminavy
» ]

nt's not

m

abjection of the vespondanhs vegarding the applic

Loaf]

having filed appeal againsi  the penalty  ordsr hefore
approaching the Trikunal on the grouﬁd that the apprehension
of the zpplicant in the civrcumstances of
of an appesal would be an empty formality could not be 3aid to
be unfounded.

S We have gone throuwgh the material on record =nd have
hezard the leavnsd counssl for th: applicant and have carsfully

reruaed the judgmenis ciitzd before us.
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6. We accept the proposition that there is no aksclats b

to the Trikbunal admitting
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applicaticon for adjudication

without the =z o exhaustsd the vemediza
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becaussz

iz "A Trikunal shall not
Satisficzd rthat

the applicant had availed of all the remaedies ...." But the

spplicant  muat sSacisfy che Trikunal that zxtracordinavy
he applicanic'a approaching

thz Trikbunal before exhauzting th:z remed undeir the

Service Fules. We cannci howsver accept the contencion of the

lezrned counzzl for the applicant that msrely kecause, the

remedy available Lo the applicant, of filing an appezl against

of reversion

an ordesr

iz incovrporatesd in ths

Pules, this rem=zdy is only in respect of ordzras passed az a

Sulrject o the provisions of Puls 17, a
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a higher poast, =tc. to a lowser post eic, oifhsrwise than as z
proviaion
rated in the Pailway Szrvants (Disciplinz & Appeal) Puolesz it
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dozs not mzan that this provizion prov

only, when the languags
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7. Before we conzidev the judgmenis cited by the learned

factual gpozition. FPaversion of the applicant to the Group-D
post was ordsred by ordsr datsd £.9.'95 (Annx.2l) in which it
ig stated that the applicant wag appointed on ad hoc basis as

Junior Clevk zcals P3.525- 1200 (PE) by ovder dated 28.12.'21,
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hat thizs is & selection post £illzdup hy seleciion from

cted candidates ava
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amongst Group-L employesz and zince
availakle any ad hoc arrangement is being brought to 2nd by
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appointing  candils ot pansl. Promotion ords

Annxz.AZ Jdated Z8.12.'31 by which ths applicant was initially -

is]
=
Q
=
C
i
M
Oy
[0}
fmi
I
()
')
(]
[
=
0]
Q
Hh
m
]

1)
L]
[_l
o
H
n
ll'

zlevant Lo the applicant,
that the applicant, Group-0 smployee iz promoted to the post

lerk szcals Z25-Z0% (F) on ad hoe basziz on work-
chagzd vacanecy fov a pericd of six months. Ovder Annxz.Al dated
8.9.'92 has been azsailed by the applicant and has also prayed
for interim relizf in the form of stay of operation of ordsr

ived.

1

Annxz.Al which he states, he hazs not even yet rec
E. We may now consider the judgmznts citsd by the learnzd
counsel for the applicant. In Dr.(3mi) Funtzsh Gupia's case,
the appesllant was working as  the Frincipal of Hindu Tanvya
Mahavidyalaya. Tha Autﬁori;ed Controller of the Mahavidyalay

vize in
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him., The Vice Chancellor of kthe University disaspr6VEu the
order of dismizsal and divectesd that ithe appzllant should be
allowed to funcition as the Principal of the Collegs forihwith.
Howevar, subsegquenily the Vice Chancsllor pazssd another order
reviewing ths carlier ovdesr, and a;prowéﬂ the ordzr of the
Authorised Cantvollsr, dismizsing the appsllant from service.

The Hon'ble Suprzme Court held that it is well established




statute undsr which it derives its jurisdiction. The order of
thie Vice Chancellor was therefore, considerzd by the Hon'bhla
Supireme Coure £o he a nullity., The Hon'kbls Suprems Court

vemzdy ia nob an abz2olutes bar

further held that an altevnat

(w)
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£o the maintainability of a pecition and when an authority has
acted wholly without Jurisdiction, the High Court should not

refuss Lo sxercise its Jurisdiciion wundsr Avticle 226 of the
Constiktuiion on  ©

T

i

dy. It iz not the cases hers that the authority pazsing the
order of reversion in the case of the applicant has no

revaetrsion or ot

I:h

Jurisdiction Lo pass the order ¢
nullity in the &7& of law. It iz an arguable matter whether

the reverszion order passed in the caszss: of ithe applicant is
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aintainaklz or not. Thercefors, the ratio of
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9. RPeforse referving to the other Judgments of various
Benchea of th: Tribunal cited by the leavrnsd counssl for the
applicant, it would be uszful to vefer to the judgment of Full

ikbunal in EB.Parmecshwara Pao's case.
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In this casz, the applicant was diswmizsed from servicz. He

gubmitited an appsal to the appsllate auvtchority bubt & month

-
)

vter he filed th: application befors: ithe Tribunal on the
ground thit he was not kbound o wait any leongzsr and could

straightaway coms to the Tribunal szeking relicsf. The content-

Szc.20(1), the applicant was precluded from approaching tha
Tribunal without exhausting the re 7 providzd under law and

al
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5 months for th
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the appeal and furthesr that hz could invole the jurisdic-
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the Tribunal under Sec.19 of the Ack, after the Yy
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of 6 monkths from the dace of f£iling of the appsal. The Full
Pench was called nupon to vrezolve the conflicting decizions on
this point rendered Ly the Chandigarh and the Guwahati Benches

of  the Tribunal., Thz Full Bench of the Tribunal Jquaoted

<

extensively from the judgmenit of£f the Hon'ble Suprzme Court in
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+ESRathor. of Madhya Pradssh, AIF 1950 32 10,
whzrein theiir Lovdshipe conzidered the provisions of Sec.20

(1) of th

18

Act and obeerved that the puvrport of 222,20 of the

o give
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ffect the Disciplinary Pulez and the
ion of the remedizs availakle theveunder is a condition prece-
dznt £o waintaining of claims under  the Administrative
Trikunals Act. The Full Rench after conzidezring this judgment,
and othsr Judgments vefervsd to by it in th: ovrdsr dated
12.4.1990 held as under:

""2E, Por the reasons‘incicated above, we arse unzbkle Lo
haold that the view talzn by the Chandigarh Bench iz corvect.
there is no khav in Sec.2l of the 2ct for
filing an application. The provision of limitacion in Sec.2

of the Act prescribes ths pazricd Auring which the application

)
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can ke f£ilzd. It has a pzriced of commencement 11 zaz a
pericd of conclusion. The pericd of commencement kagins on the
passing of an appesllat: ordzr under the sevvice rulzs or on

the cexpiry of siz moniths from che dats of the £iling of the

pzal ebc. under the service rules in 2s3¢ no order has kbeen

[al}
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passsd by ths Appslleates Avthovity. There i3 no sipression

[©]

i

'advigability' in S2c.20 or in 2.21 of the Aczt. In view of
thz «clzav proncouncemsnc by their Lovdeships in the cass of
S.8.Pathore (aupra), w2 are of the opinion that the vizw talen
vh Bench thait an application undsr Sec0.19 of
thz Act can be £iled evan withoat <zxhauzsting the remsdy of

appeal /reprezentation wnder sService rulesg iz not correct. The

view talen by the Chandigarh BRznch in &



(supra) is and we say =0 with great respect, incorvect and
must ke overruled. We ordsr accordingly.

2&. Although the Guwshati PBsnch dz2clined to entsrtain
th:z application under Sec.l® of the Acit, it was of thz view
that in a zwitabls cags it could -enteviain. We have alrsady
expressed ocur view above and explained that the wsz of the
word 'ordinavily' cannotes &  digcreticnary powsr  in the
Trikbunal kut as indicacszd earlier} chat powsr has to be
erxesrciged in rar:z and zxeosptional cases and not usually or
casually."
10. Now ws may =considsr thsz other judgments of various
Benches of the Trikunal ciied by the learnsd counszl. It may

¢ noted that the Jjudgmsnis in cases

f-h

Mubkashiv Husain, B.

it

Appa Fac and Alfrzd D'Scuza, ware deliveved on 23,234,932, 7.3.92

and 16.6.92 respectively. Thus, these thres judgments arsz of
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3 than the Full Bench (Hyd:svrabad) judgmszr

Tribunal in B.Farmeshwara Fao, which waza deliverasd on 12.4.90.

In none of theae Judgmants of the Tribunal iz thers any

3
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own peculiavr facts which ave totally differzsnt from thoss of
..... ! 1= 1-

the applicani hefore uvs, Tharefore,

no applicakbi-lity to the presesnt case. In Mubashivr Huzain's
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the Tribunal held that whev: principles of natural
justice arse violatsd in passing an ordzirr, ths person concernad
h thez Tribunal without exzhausting the

elternative vaemzdy of appszl. In the presen

applicant's promotion wazs descrikbed in the ordzr Annx.Al dated
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nztural  Jjusiics wers, prima facie violated in raverting the

applicant wihw had besn promcted on an ad hoc basis. In Appa

srder under Pule 5(1) of the CCS(Tamporary
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“hezs civommstances, the Tribonal held ah,‘ﬁ:’ thz 32id crder to be
ex facie illegal againzt which no vepresentation lay. In any

the rzfzrznce in this judymant iz to vrepresentation and

11. In so far as the applicant is concernsd, there is a

of penalty. In Alfred D'Scuza's cass, the penalty imposed on tha

applicant was in view of th: opinion expressed by the Central

Vigils

fn

ce Commissicn ard in thess civoumstancezs it was held by
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the Trilunal that filing of appzal against .the ordzr of pEns
would be an esmpty fc»w_malit'ﬂ In AM..Pamakrishnan Maiv's casze,
the Trikunal did not insist on erhaustion of altzrnativs vamedy
Irzcanze in its view the suspension crdzr was paszed when thare

was total absence of juriadic
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anoon the part of the ordsr

pas2ing authority and also because ithe application had alveady

o

bzen admitted. In P.P.Suri's cass, the Tribunal merely held tha

20(1) without exhausting the alternative rvemsdy ard also since

the application had alvzady been admitczd,  the Tribunal

crocesded Lo adjudicacz on the watier. In this Judgment of the
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Trilbmal the issue whechsy theive counld he circumstanc
an application could not ke adwitied without «©

tive rened; Jdoss not appesr Lo have
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having ezhaustsd th

lzen  dzlt | with. In any casz, in visw of the Full Bzanch
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(Byderabad)  judymzne of th: Trikanal  in
casz, the dscizion of the Trikunal in pava 6 of FR.P.Suri's case

cammot e considerad to ke good law.
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12. The lzarnad counsel fov th: applicant alsc =argusd that
th: altsrnative remady availabls should koih he stabtubory and
cfficaciouz. Ther: iz no doubt that ramsdy availalbls to the
arplicant i3 statnbovy. We have no doubi in our mind thakbt the
icacious. The appeal is providsd to
an authority highsr than th: authovity passing the  impugnsd
crder. When the law-malsres in their wisdom have providsd for an
r2al ajeinat an cvder of reversion paased even oinerwiss than
as a penalty, auch appeal mast e preferved unlass cxtva-

. A . . \ s . .
ordinary  ciroumscances  avre  showsd to 2wist which  Jjustify
I

oy

ispeansing with this reguirement. Bvan if the applicant haz an

—

arguabls case againzi his revzrsion, we do nok 322 any itra-
cvdinary and ernczpbional cirocumstances in this cass which

he
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12. Mn a consideration of all the cireumstances of the cass
and the lzgal posi ion, a8 Aiscusszd akove, we hold that this
application iz nob maintainable becavse ithz applicanc has not
filad appzal against the order of veversion as provided under
the rulza reproducsed abovg. The applicacion iz, therefors,

2

dizmissad, at ths admission stage.

Mermb=r (Jndl) . Merndoer (Adm. ) .




