
IN THE CEnTF:P.L A.DMHliSTPATI VE TF'.IEUNAL, ,J.lUPTJF' EENCH, .JAIPTJE. 

Narain Chand Applicant 

Vs. 

Union of India & Anr. 

M r . S • I~ • J a in Counael fo~ applicant 

CORAM: 

Hon'ble Mr.o.P.Sharma, Membar(Adm.) 

Hon'ble Mr.Pat~n Prakash, Member(Judl) 

PEP HON'BLE MR.O.P.SHAPMA, MEMBEP(ADM.). 

In this application under Sec.l9 of the Administrative 

Tribun~ls Act, 1985 (for short the Act), Shri N&r&in Chand has 

pra7~d that order dated 8.9.1995 (Annx.Al) reverting the· 

declared to be regularly promoted to the post of Junior Clerk 

since ~8.1~.1981, h~ may also be given promotion to the higher 

post of Junior Clerk with cons~guential benefits and th~t in 

the alternative the r~epondents m~y b~ directed to regulari2e 

tha sarvices· of the applicant on the post of Junior Clark from 

on the ~bov~ basis with all conseguenti~l benefits. 

2. 

Ct3 Et s.~nior I~ h ctll a 2. i Ctt Banclikui in .Jaipur Di v isi·:•n .c 
I:IL th·= 

Was t·~L·n Fa i hJCI~-, he HEL2· pi..·um.:•t·~d t•:J Gi..··:•up-C p<:•S t ·=·f ,Jun i O:•L" 

l9.SO I comprising of a written t~st and intervi~w. 
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pass~d (Ann~.A~). He was also grant~d annual increments in the 

r~verting him to the lower Group-D post was passed. Further, 

s~niority list of Junior Clerks issued vide latter dated 

order dated 8.9. '95 ( ~I" 1· •.• 71 l ) 1-~ 1.1 .... .["'i._ was passed reverting th9 

of t~e selection held in 1980 had not declared yet the 

applicant' .s pr.:.nK·t ion vide c·rder dated 28.12 .1981, though C•n 

ad h·:••: bctSl.s, cl·=·=trly :3how.=:d thctt th·= at=·f·licant had cl.:=a.L-·:=d 

the entire selection including the interview and th~n only was 

the ground that the name of the applicant does not figure ih 

the new selection. According to Pul= 109 of the Indian Railway 

Establishment Manual, no interview is required to be held for 

pr.:.motion i:·:. such posts which should be made fL-om amongst 

Group-D Pailway servants on the basis of seniority cum auitab-

ility ~fter holding such written or practical test as may be 

considered necessary. Since the applicant had passed the 

written teat, no interview was required to be held thereafter 

and therefore, his promotion was a regular one. Accordingly, 

he could not be subsequently reverted without holding a 

departmental enquiry. Even if an iGterview w~s necessary, the 

name of the applicant was required to be included in the panel 

for promotion on ~d hoc basis for 6 months and thereafter if 

his wort was found aatiafactory; his name would be included in 

the panel for promoting him on a regular basls. Circulars of 

31.8.1974 :20.3.19.'33 h.~ve 

\ 
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3 
ref.:J:r•:d in support <:·f this ::,v.:L·m·?nt. Th·= b.:::st ~m·:.ngst th•? 

fa i l s d SCI S T can d i c1 a t •::: :::;. a r ,:;, i: •) b.:,: ·~ r & n t .;: d p como t ion ·=· n t h-=: 

basis of s~niority cum 5uitability upto a p~riod of 6 months 

,..,. 
·=·lnce 

ad hoc basis on ~8.1~.1981 and ther~aft~r his caa~ must hav~ 

having been found fit h~ must have been promoted on a regular 

basis after inclusion of his nam::: in the panel. That is how he 

hoc promotion, he shall be deemed to havs b~an included in the 

therefore, he could not be reverted in 1995. He haa also mad~ 

refeJ:ence to a Full Bench judgment of the Tribunal in Sur~eh 

Chand G~utam's case d:::cided on 9.7.1991, according to ~~ich 3 

person is entitled to the p1:escriptive right of promotion for 

18 montha as given in the circulaJ: dated 9.6.1965. He haa aleo 

referred to another d:::ciaion, in the case of S.~.Mohanty 

has continuously officiated fo1· 18 months ev:::n on th·~ 

\·Ja:= dismissed b~l th·= I--Jon'bl:::: SupJ::::m·::: C·:·urt <:•n ~4.2 .• 1991. The 

appl ica.nt ia also ·:nt i tl ed to !: •. :,: r·:::gul.:tJ: i sad in v ieH of thr= 

Rommiaaion'a case reported at 1994(1) SLJ 218. 

L1-~ 
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P~nch that under Pul~ l8(v)(b) the Pailway S~rvants 

(Disciplin~ ~ App~al) Pul~s, 1968, an app~al was provided evan 

~gainst an ord~r r~verting a Pailway servant ~1ile officiating 

in a higher servic~, grad~ or post to a lower service, grade 

or post, other~ise than as a penalty. Therefor~, it was 

pointed out to him that the applicant mu2t e~haust the altern-

at~ r~medy av3ilabl~ to the ~pplicant befor~ approaching the 

Tribunal b? filing an O.A. as provided in S~c.~O of the Act. 

th.~ A·::t provid.:::s tlEtt th.~ T1:ibunal ahall nat 'ordinat·il}y' 

admit an application unless it ia satisfied that the applicant 

added that the v~ry u3e of th~ expression 'ordinarill7' showed 

th.:,t th~r·~ Has no absolui::.::: b.::tr to the Tribunal admitting an 

O.A and taking it up for adjudication wh~re the remedies 

availabl.::: in i::he s.:::rvic.s ;:ules ha.:l not J:,.~.::.n ·~:-:h~uat·~d. I-1·2 

further stat~d that the proviaion to which attention have been 

( nl'srirlil-1- ~ n,-,-~-,1) F'l_ll~-~, ~J·J_icl·J ~~-li_· Wl'tJ·J Iitl=.l·L~L~~--~s r·~lCL=L~l·ntg - - - L·' - '= ~·. !-l -- l-'.- C . - w - .J - - - -

to r: .. :ona 1 t y, app~als and 

therefore, this provision in fact was not ~n alternate remedy 

judgm.:::nts, on·~ C:•f \vhich 1s .:.f th·~ Hon'bl·=- Supr.::rit-:: Court and 

rule ie. n.:ot an .s.bsc•lut.::: l·,:;:quir.::-ril·~nt j:.,~for·~ appl-oaching the 

i_llegal, and·=-:·: fa.::i-~ nc•t mc.ini::ainabl·::: .and th·:::l··:::fc:·L··= the 

OtJ 

- 1" ---------~ --- -~--------
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ev~n assuming that auch remedy ia in fact available under the 

proviaion cit~d by th2 Bench. 

4. upon t !-•. ;:, 

the ~pplicant are as follows: 

Mahavidyalaya, Sitapur (U.P) & Ors. --l St~(' c: ; c: 
_,.._, -.• I in \·lh i ch 

the Bon'ble Supreme Court held, according tp the learned 

counsel for the applicant, that an alternative r2med7 was not 

an ab.::olut=: b::tr to admi.ss:i.c:.n of .::1. \-.iTit r.:: .. :::tition b] th.: High 

Court. 

ii) Mubashir Hussain Vs. The Deput7 Collector (P~V) & Anr. 

1993(~) SLJ (CAT) 5~4 according to which in cases in which the 

principles of natural justice have been violated, an applicant 

can approach the Tribunal witho~t filing an appeal against the 

imp~gned order according to the rules. Thus, according to him 

thare was no absolute bar to approaching the Tribunal without 

_e~haueting the rem2dies provided under the S:rvice Rulaa. 

iii) Pa.:o Va. Divisional 

Tel.~communi cat ione, Eluru s._ Anr. , :3LJ (CAT) c:;c: -·- -· Pull 

(Hyderabad), wherein the meaning of the expression 

Tribunal. 

I~ott.:;,7.:::m .~ Anr, 19.'?.7 (3) SLJ (CJ.l.T) :.89, in Hhich th·== Tribunal 

held th~t whera an applicant challenged his order of suspen-

sion on th.;:,• ground of t.:.t.=,l abs:;r •. :.;:, .:.f jut·iscliction c.n the 

cont=:nded that Sec.~O stood in the way of awarding relief to 

the applicant. 

v) P.F.Suri Vs. Union - .c 
I_JL 1987(3) SLF~ 7~5 I 
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the challeng~ was to th~ ord~r of compulsory (premature) 

- .r: 
\-' .L A p~eliminary obj~ction was 

exhausted the departmental remedi~s of appeal and review 

availabl~ to him before moving to the Tribunal. The Tribunal 

held that ther~ was no statutor7 bar against movifig the 

because-the application had ~lready been admitted. 

vi) V "' '-'• Ad eli t i·:.n.~l of Customs, 

Visatapattanam (1993) [.!,.TC 2.9 I wh~rein the e~rvices of the 

(Temporsr7 Service) Pules, 1965 on the ground that the 

applicant had secured employment by fr~udulent meane. The 

Tribunal held that the action of th~ respondents was ex facie 

and an ~~:-: no 

the respondents that the applic~nt had not represented against 

the termination order was dismissed b7 the Tribunal. 

vii) 

fil.~d appeal 

approaching the Tribunal on the ground that the apprehension 

of the 9pplicant in the circumstances of the case that filing 

of an appeal would be an empty formalit7 could not b~ said to 

be unfounded. 

heard the learned counsel for the applicant and have carefully 

~~rused the judgments cited before us. 

to the Tribunal admitting ·an application for adjudication 

\vitiE•Ut th·= :::t=·t:·lic::tnt 'a having fil·si: .:;:;:·:hauat·~cl th·~ r~m.::di.~s 

ct~ 

-1 
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ctvailabl·: und.:r 

in C'--· "0(1) W'::.''- • _. • - 13! "A shall 

II But the 

muat th·::: t.h.:,t 

circumstances ~~ist which justif1 th~ applica~t's approaching 

th~ Tribunal b.:fore e~hauating th~ remedy available under the 

S~rvice Pules. We cannot how.:v.:r acc~pt th~ contention of the 

r.:medy availabl.: to th.: applicant, of filing an app.:al against 

an order of reversion oth~rwise than aa a maaaure of penalt7, 

is incorporat~d in th.: Railway Servants (Discipline & Appeal) 

measure of penalty. This proviaion reads as und~r: 

Subject to the provisions of Pule 17, a Pailway a.:rvant 

may prefer an appeal against all or a~y of the follow-

ing orders, namely-

(v) an order-

:a::·: 

grade or post to a lower service, grad~ or post, oth~r-

wise than as a penalty; 

It ia thus clear that a Railway servant is entitled to prefer 

an appeal against an ord~r reverting him while officiating on 

measure of penalty. Merely, because this provision is incorpo-

rated in the Pailway Servants ( . . 1 . D 1 a c ll:• 1 n ::: 
. .... 
1•-

does not mean that this provision providea for appeal against 

i.s 
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crystal clear. 

---~~· _ ____...___,_ 
'· 

7. B~for~ w~ conaider the judgments cite~ b7 the learned 

counsel for th~ applicant, we ma7 very bri~fly state the 

factual P .~ v ·= r a i •:o n - .o:­
l_l .L to tlv:: Grour-D 

post waa ordered b7 order dated 8.9.'95 (Annx.Al) in which it 

is stat~d that the applicant was appointed on ad hoc basis as 

Junior Clerk scale Pa.8~5-l:oo CPP) by order dated 28.1~.'81, 

that this ia a sel~ction post fill~dup by selection from 

appoint.in·d .::andidat.~s on th·2 s.:l~ci: panel. Fl_·c·m·:·tion ·:·rd·~r 

Ann :-: • A~ d a t ·=: d : 8 • 1 ::: . ' 81 J:. :,:· ,., h i c h 1: h ·= .=q_::. p 1 i c .:1 n t vl .: .. s i n i t i a ll 7 · 
I 

promoted st.:,tes insofar as it is 1··:-levant i:o the appl i C3nt, 

that th~ applicant, Group-D employee is promote~ to the post 

chag2d vacanc7 for a period 6f six months. Order Ann~.Al dated 

8.9.'95 has J:.een aasailed by the applicant and has also prayed 

for interim relief in th~ form of stay of operation of order 

Annx.Al which he stat~s, he haa not even yet rec2ived. 

8. We may now consider the judgm:::nts cited by the learned 

counsel foL· th·.= appli·~·~nt. In Irr.(Smt) runt·:::sh Gul:.ta'.= caa.~, 

had paased an order dismissing the appellant from aervice in 

order of dismissal and directed that the appellant should b~ 

allowed to function as th~ Principal of the College forthwith. 

However, subsequently the Vice Chancellor paased another order 

Authorized Controller, dismissing the appellant from service. 

The Hon'bl~ ::'.tll:•r=m•2 Co:•uL·t h.:::ld th.:;,t it is H•~ll establish<'::d q_j 

-----~"~ --·-· ------
------·-·----'-~ 

., 
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unless the f~We~ of review is expressly confe~red on it by the 

statute under which it de~ivea ita jurisdiction. The order of 

Supreme Court to be a nullity. The Hon'ble Supreme Cou~t 

furthe~ held that an alternative remed7 is not an absolute bar 

to the maintainability of a petition and when an autho~ity has 

ctcted wholly vli thout juriadict ion, the Hi9h Cou~t ahc·uld rtC•t 

refu2e to exercise its jurisdiction und~r Article 226 of the 

Cc•rte.titution on th·= 9~oun.:1 of 'e:·:iaten·:·= of .:,n alte~nativ.:: 

remed~. It is not the case here that the authority pass1n9 the 

order of ~eversion in - .c UL the applicant has no 

- .r.: UL this 

9. Before refering to the other judgments of various 

Benches of th~ T~ibunal cited by the learned counsel for the 

applicant, it would be useful to refer to the jud9ment of Full 

Bench (Hyderabad) of the Tribunal 2n E.Parmeahwara Pao's case. 

strai9htaway come to the Tribunal seeting relief. The content-

ion of the respondents waa that in view of the provisions of 

Tribunal without exhausting the remed7 provid:=d under law and 

that he had to wait for a period of 6 months for the disposal 

of the ctpp·:=al c.nd f;_n-th·:=r that IE: coulcl invol:e tho:= jtn-i.3di·::-

tion of the T~ibunal unde~ Sec.l9 of the Act, after tho:= expiry 

Q_j 

------ - - _ _,_...--
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Bench was c~lled upon to cesolve the conflicting decisions an 

this f~int cendeced by the Chandigach and the Guwahati Benches 

TL-ibu!-.:tl. TIE: Full - ·"= t_l .L I:: IE· Tc ibun.=tl 

extensively fcom the judgment of the Hon'ble Supc~me Cauct in 

S.S.Pathoce Vs. State of Madhy& Pcadesh, AlP 1990 SC 10, 

(1) of the Act ~nd obsecved that the purpoct of Sec.~O of the 

Act ie to give effect th~ Disciplinacy Pules and the exhaust-

ion of the cemedies available theceundec is a condition pcece-

d=nt to mainl:.~~ining - ·'= 1_11_ the Administcative 

Tribunals Act. The Full Bench aftec considering this judgment, 

and ath~r judgments refecced to by it in th~ ordec dated 

12.4.1990 held as under: 

"25. For the reasone indicated above, we ace unable to 

period of conclusion. The peciod of commencement begiGs on the 

- J: U.l.. si ~-: months ft·o:,m i: h·::. 

appsal etc. undec the secvice rules in case no ocdec has been 

passed by the Appellate Authocity. There is no expcessian 

'advisability' in S~c.~O oc in S~c.~l of the Act. In view of 

th.::. clear pronouncement 

fil·=-cl ·~ v = n \·i i t h O:• 'J t 

in the cas.=: 

.~:-:h.=tus t in9 

- .c ._,.L 

- .c 
LI.L 

appeal/repcesentation undec secvice"rules is not coccect. The 

-~ 
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must be overruled. We order accordingly. 

\·lora cannotes a diacretionar7 power in 

Tribunal but as indicat~d e~rlier, that f~wer has to be 

casually." 

Appa Faa and Alfr~d D'Sou=a, w6re delivered on ~3.J.93, 7.8.9~ 

In none of the3e judgments of the Tribunsl is there an7 

referenc~ to the Full - .c 
U.L th.~ 

the applicant before us. Therefore, these judgments will have 

nc. Etpplical:.i-lit~.l to th.;:; p:c•:::s.~nt c.=:tse. In Mub.::tshir I-Iu.=.ain's 

c~se, the Tribunal held that wher~ principles of natural 

justice are violated in passing an order, the person concerned 

6an s~raight~way appro~ch the Tribunal without e~hausting the 

- ·'= I_ I .L In 

applicant's promotion was de.=cribed in the ord~r Ann~.A~ date.:! 

I , I 

c"J_ .J 

---------~-----~- ----
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not tc; atatut.:,l:y app~al. 

\v-as total 

t.ho2 

\·lith. In ctlTJ 

/ 
; r J 
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I) 

caa=, in 

a·:lmi tt.;.:l, th·~ TL·iJ::,unal 

- .c 
1_1.!_ th.:: Pull 

4 
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'?'I 
si-.c,\~b·:?a· tc~ ·~=·:i.3t ,, ordina.L~' ci~tClJiTtsta.nc::.=s just if~/ vihich 

clist=·=n3ir,9 Hith this re:quiL·,;ri~<:r.t. Ev-:n if th·= aPI_:·lh::.~nt ha.3 an 

ar~juabl.: -,-.:;,-
c.ct~.-·~ a•~ctir.zi: hie t.·,;v :r3i<:·n, I:N:: de:· ned.:. ,3,StS- .=:trq -~:-:t1.·a-

c.r.:linaL"'Y .::!I "tel ..:::-:.:::::pt i.:.n.~l ~:iL""i-:UlTtSt.sn.:~~c ir. thi3 (:~as\: Hhio:h 

13. On 

provide:d uncla· 

Memba· ( Jn:ll) • Men·be 1.· ( Adm. ) • 

-------'------------~-------:--~-~------.-~ 


