IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

=g

0.A. No. 42/95 : 199
T.A. No. [

200

DATE OF DECISION__ 9~

Seved Mohd. Zuned and ‘are Petitioner

|
s
o
|

Mr. J.K.Kaushik Advocate for the Fetitioper (s)

l
Versus ; l
!

“

Union of India and orH. Respondent
{
|

Mr. Manish Bhandari ’ Advocate for the Respondent (s)
|
‘ /

CORAM

SN l
ﬁﬁl—lon’ble Mr. JUSTICE B.S.RAIKOTE, VICE CHAIRMAN
|
. ! ‘;
The Hon'ble Mr. y p nawaNI, ADMINTSTRATIVE MEMBER
|
|
|

|

%

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ? \'X‘)
3. Whether thzir Lordships wish to see the fair copy of the Judgement ? Y/‘

O\[ttj.(“ needs to be circulated to other Bemches of the Tribunal ? N
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OA No.42/95

1. uayed Mohd. Zuned,

5.  Dilip Kumar Sharma, %r.Clerk, Works Branch, DRM Office, Kota.

"IN THE CENTRAL ADMINIST
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RATIVE TRIBUNAL JATPUR BENCH, JATIPUR

- Date of order- (? L{/ 'LUO‘

r5C1erk,‘O/o ASTE, W.Rly,

Sawai . Madhopur

2. Brij Nandan Sharda, Sr C]erk W’orkq Branch, DRM Offlce, Kaota.

/

' 3. Megh Rej Sanh, Sr.Clerk, Workc Branch, DRM Office, Kota.

" 4. Arun Kumar Sharma, ugfclerk, Works Branch, -DRM Office, Kota..

1

6. Shielay anita Tornej, Sr.Clerk Works Branch,fDRM foice,Kota

-

1. Unlon of Indla throuqh General Manaqer,

'Bombay.

|

‘9. Surendra'Swaroop~Shaﬁma,

T

!

|
|

|
f
[
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- . ! . )
7. SunjtajBayer,Sr,Clerﬁ, Works Branch, DRM Office, Kota.

8. Ram Phcol Meena, Sr.Clerk, CTCI Office,.Sawei Madhopur.

]

.

Sr.Clerk,é/o CTFD(IRO), Gangapurcity

....Applicante

Versus

W.Rly, Churchgate,

2. = Chairman, Ra:lway Boaro, Rall Bhawan, New Delhi.

3. D1v151onal Rly. Manager, W Rly, Kota D1VJSJon, Kota.

4, Km.Lalita Sherma, Sr.Clerk, Wbrk= Branch, DRM Off1ce, KCta.

5. . Km. Anu3a,TyagJ, Sr. C]erk, Budget Branch, DRM Office, Kota.

6. Sh.K.C JoehJ,

7.  sh.Railash Nath Shukla,

Mr. J.K.Ksushik, counsel*fcr theuapplicants

{
l
|

r Clerk, Wbrk= Branch 5, DRM Offlce, Kota.

Sr. C]erk, CTCI Gangapur, W. Rly.

eapondents‘

Mr. Manish Bhanderi, counsel for the respondents
; "
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Hon'ble Nr. Juctlce B. S. Ralkote, Vice Cha:rman

Hon'ble Mr. N.B.

Per Hon'ble Mr..N.

Order

-

/

Naweni , Administrative‘Member ,

P.NAWANI, Administrative Member

In thi=

0. A flled'

under

Sec.19

cf the

Adenlctratlve

Tr1buna]< Act, 1985, the appllcantq make ‘the follcw1nq prayers

ol

A

,f%—’“"_
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"i)  That the lmpugned order At .8.4.94 (Annx.A/2) may be declered

illegal and the same may| be quashed. The respondents may be

djrected to assign proforms .eeniority to the applicants above those

who- are empanelled after the empanellment agalnqt Employment News

No.l/Ba As has oxan done by the Central Ra1lway VJde Annx. A/6 and

the impugned order Annx.Al dt. 28.8.88 ‘may be modified accordingly -
and the applicants be allowed all consequential beneflts.

ii) Any other order/direcﬁions; relief may be passed in ravour of
the appl:cantq wh1ch may be deemed fit just and proper under the
facts and circumstances of th1q case."

2. We have heard-the learned counsel for the perties and have

examined all the material on record.

-3. 'On consideration ‘of the rival contentions, we are of the

,considered view that essentially the question begging our decision

in thicl 0. A is vhether the ~epplicants have been'kiiccrjminated
agalnet - f1r=tly, by not extend1ng to them in the Western Railway

the benefit of "proforma ‘promotlon as has been. given to the

.candidatesV appointed in respect of ' both  the Employment Not ices

2/1980-81 and l/1982<servlng in the Central Railway in terms of

their letter dated 5;l.l99q (Ann.A6) issued as a follow up of the
Railway Board's policy letter of 22.4.87 (Ann.A5) addressed to both

the Central and Western Raleay and secondly, by not allowing the’

applicants a "retrospectlve" eenlorlty even with a later date of

‘appointment as has been given in the Kota Division of Western

Railwey - itself, exemplified by:the placement of one Hari Narain
Choudheri at S1.No.33 of , the seniority list of Clerks dated
23.3.1983  (Aan,Al)  who belonged tec the panel . in respect of

Emplcyment Notice of 2/1986—81,Awas appointed on 28.11.87 and yet

. placed in the qeniority'llLt (Annx Al) between those appointed in

l982 and 1983 We may mentlon qtralghtaway that in the pecullar
facts and circunsian es of this case, we find it necessary to

. )
examine the matter from

311 -angles, including equlty



considerations.
4,  To trace the background of the caee, it WllL be necessary to
state ‘certain facts. A eelect let was prepared by the‘Raleay

Recruifment Board, Bombay : (for short, RRB) after selectjon in

-respect of their'Employment Notice No;2.of 1980—81_(for.short panel

of 81). While this select liet or panel was implemented partly by

gJVJnc appomtmentq to certa:n candldates on- the post of Clerk in

both the Central and Weeterm Rallway ' certaln 1rregular1t1ee were
alleged in the process of select;on, as a result of mhich a ban was
Jmpoeed cr further operat:on of that panel vide order dated 3

' 15 10.85 (Ann.AB). The ‘=a1d ban was 11fted later on 'v1de order

J . dated 22.4.87 (Bnn.A4) and 'further'appomtment made. It is

contended on behalf of'thejappllcants that since the appointments
- . | - .

on the bacis of the. earlier‘ panel 1/81 Wwere put under ben,

~ appomtmentq from panel No,] of 1982 (for-ehort Panel‘of 82) were
I
alsc frczen but th1= fact ha= not been admltted by the respondents

in the menner stated by the;appllcants. However, a plaln reading of

the letter of “the Rallway Board (RR for short) Gated 32.4.87

enclosed with Ann A5 w111. indicate that llftJng of the freeze
.orders was not only in- re=pect of Panel 1/81 but also Panels )

relating/to later Employmént Notices which might have also been

@

i -
frozen' like the Panel 1/82 in this case. We extract the contents of
, : ’ . _ :

. . | .
paragraph 2 of the saidcletter.dated 22.4.87 of the R.B.as under:

"2. The netter has been considered carefully by the Reailway
Board whe have dec1ded that the fréeze orders impcsed vide
Board'= confldentlal letter of 15.10.1985 referred to above
lifted with immediate;effect,_subject to'the'following:
. , . t
> : _ " i) Necessary arrangements w111 be made by the Central
: © and Western Ra1lwayt tc absorb the number of candidates.
that RRB/Bombcy would be alble to provide from poenels
(issued "and t6 be  issued) against category-25 of
Employment Notlce No.2/80-81.
11) Proper prov1s1on will be included by both the
Central and WesFern Railways in the appointment orders
- to the cand:datlec belonging to the panels from later
Employment Notices so that the seniority questicn of
candidat es doeernct pose a precblem later on."
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83. We also extract relevant,portions of Ann.A6 hereunder:

" The appliqants have lalso’ enclosed a copy of the Central

Railway letter dated 5. 1.1990 (Ann A6) to contend that thé
1

,appl:cantq ehould have also been given "pmoforma =enJor1ty and

further that appllcants =hould alco be ranked senior to thoee Class

!
IV emplcyees promoted against direct recruitment Quota during 1982—

"3, In view of the fore901ng fact it has been decided as
under: : ! : - ) '

'\-l

1) The . candldatee recruited from category Nc.25 of
Employment Nothe No.2/80-81, will rank senior to those
- empanelled and‘appOJnted from those mentioned at Sr.
No.2,3 and ‘4 ‘below irrespective of their date of
. appeintment. They w111 however maintain their 1nter—qe—
seniority.- L

2) The candldate= selected and empanelled against
Empl oyment Notice Ne.1/82 will rank senior to those
empenelled and. appointed from. -items mentioned: at
_Sr.Nc.3 & 4 below. Hewever, they will maintain their
inter-se-seniority.

- 3) The candidateS~ selected and empanelled -against
notification of Office Clerk issued by the

" Administration for filling up vacancies from. existing
Class IV staff; ageinst - direct recruitment quota will
rank senior to. thoee empanelled and appeinted against
item No.4 below. However , they will malntaJn Jnter—se—
=enJor1ty. i . 2

[
'
r

4) The candldateq =elected for the posts of Tracer and
‘who ‘have. been _ screened are - -appointed against.
-alternative posts, as directed by the Railwey Board
will rank junior to those of item mentioned from 1 to 3
above. They will, however, maintain inter-se-seniority.
. | N
5) -‘In case of ,candidates recruited against the
categories of po=ta for which a period of training has
. been prescribed, such of the candidates be given normal
seniority subject .to their passing in the first attempt
which they would . have got but for their Ilate
app01ntment. i :
'6) Where no training is prescribed they will be
assigned. senicrity. based on the merit order in the
-panel for which they have' been recommended, but for
their late app01ntments that is to sey that candidates
from the penel | of earlier employment notice will rank
°en1or to those empanelled from subseguent panel, even
though they are‘app01nted at -a later date.

4., It is, therefore be, obvious that while assigning the
seniorityy comparlson can only be mede with- the candidates
(some category of postq i.e. Clerks etc.) app01nted‘from the -

", above panels in the same senicrity group/
Office/Division/Unit and not with the candidates appointed by
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the Reilway Administration against' departmental guota or .
-direct recruitment made by the Administration under the-
powers vested in the General ‘Manager such as filling up of
quota of physically handicapped, compassionate appointment,
- culturel quota; etc.; in the same seniority group/office/
Division/Unit. . ' S :
( A } - ; .- N .
5. © It s therefore,. clerified that the candidstes
appointed ' against Category No.25 and that of employment -
noticé No.1/82 are eligible for proforma senlorlty only and
not for any other beneflts.

5.. . The learned.counsel for’the applicants_argued that no only

‘the Western RaIlway (to wh#ch-applicants belong) is descrimfnatjng

against the applicants by not giving them profcorms seniority as has’

.been\given.by the Central Ra11way on ‘the basis of the very . seme

i
. . |
circular of. the R.B of :22.4.87- but . also d1scr1m1nat1ng the
applicants vis-a-vis the:employees appointed within® the Western
SN ] . -t . . . ’ ’
Reilways, having given those belonging to -panel "of 81 seniority

retrospectively but-.denyiné' such retrospective seniority to the

-applicants whe belong to Panelvof 82, even though the Panel of 82

was also. frozen because of freezing of the Panel of 1981. In

support of the latter . contention, he draw our attention to

senlorzty glven to one HarJ Narayan Choudhury at Sl1.No.33 of the’

=en1or1ty list of Clerks of Kota Division dated 28.8.88 at Annx.Al,

. l
who ig c]early - shown in! remarks. cqumn, to have_ belonged to

t

. b ’ :
Employment Notice 2/80-81 eVen though appointed on 28. 11.87 (column

5), has been glven senlorlty 1mmed1ately after emponees appo1nted

4

in 1982.° It is lso p01nted out by h1m that- by - ot giving

'proforma' 'seniority to appl:cant as ngen to Sh Hari Narayan

'Choudhury, the appllcant= have been made junlor to respondent No. 4

at Sl. No 24 app01nted under Sports ouota, respondent No.5 at'

Sl.No. 24 appo:nted on compa=31onate grounds on 5. 3 83, respondent'

_No.6 at Sl.No.52 celected from C]ass IV to III (promot:on) in 1984

and respondent No.7 at Sl.No.83 appOJnted on 11.4.85 on

compas 510nate groundt whlle the senjority of the appl:cants on the

éther hand, starts only from Sl :Nc.106.

6. The learned counsel %or the respondents:opposed-the.case of
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fWeetern Rallway ‘cannot be(

6

\

the appl:cantq eqcentlally on the qround'thathB's circular dated

22.4.87 wos specifically for Penel of 8l and 'did not cover the

FPanel of 82 and therefore, the . Western Rallway did not and
correctlv 50, “issue ‘any lletter g1v1ng proforma seniorlty to

employees of Panel of 82. He aleo ment ioned that the Panel of 81
3

~had already been operated'to some extent before the ban and 1t

would have been d1qcr1m1natory 1f otherg appointed after llftlng

{

the ban were nct given senlbrlty-alongw1th the1r‘colleagues of the

Panel of‘l981 as hes been éiven ta Shri Hari Nerayan Coudhary but

|

.euch was not the case w1th employee= of 1982 panel. He further

contended that " if another;Rallway have issued wWrong orders, the

’dlrected te follow su1t and perpetuate

the 111ega11ty. He aqserted that R.B's circular dated 22 4, 87 was

I
only in reepect of Panel of 81 and those in. the Panel of 82 were to

"be abeorbed and as per relevant rules contalned 'in Indian Ra:lway

Eetabllehment Mannual they!were correctly glven sen10r1ty from the

date of joining the work:ngtpost.

P
7. We have glven our eer1ouq con41deratJon to the plead1ng= and

l

argumentq advanced by the learned counsel Shri J K Kau=h1k for the

appllcantq and Sh. Manlch Bhandar1 for the ofch1al recpondent We

‘have aleo carefully examlned the c1rcular dated 22.4.87 of the R.B:

B

relevant portJone of thchlhave been extracted earl:er. A readJng

cf thece extracts w11] ahow that freeze crders dated 15.10. 85 were
‘ .

l1fted w1th 1mmed1ate effect w1th two cond1t1on F1r=t, both

) 4Centra] & WEetern Rlys W111 make neceaeary arrangemente to absorb

[
i
the number of.candldates that:RRQ/Bombay would be able to provlde

from . Panels. (issued - and jto be iesuedl against’ Category-25‘ of
Employment Notice No.'2/80-81.I Secondly, both these Ra:lwaye were

asked to include-proper provisicns in the\apponntment orders to the

candidat‘e'= belonging to the panele from later Employment Notices so

that the =en1or1ty queetlon of candldatee doe= not pose a problem

BN

later on. (emphaSJS supplied). Now ocne of the two . Ra:lways




. mj';

addressed bv the R.B i.e.| Central Railway interpreted the R.B's
circular of:'22 4.87 in almatc*ner which resulted in issuance of their

letter dated 5.1.90 (Annx. A6), the existence of which is not
: l
disputed by the learned counsel for the respondents, wh1ch does

|
i

prov1de for grant of proforma senlorlty even to those candidates

l
who were in the Panel of 82 _The” General Manager, Central Railway

is not arrayed as a recpondent and we alco do not have mfront of -

) us any seniority list wl'!uch only could have revealed. whether

proforma on retrocpectJve =en10r1ty has been glven by the Central
l

Raleay to the cand1dates»s3m1larly placed as the appl1cant= but

!

servmg in the Central Rallway. But the very ex1stence of the H.O,

‘-ACentral Raleay letter of 5 1. 1990 (Ann. A6) and its para 5 thch,

l

Jnter alla, stipulates that “the candldates appomted aga1n=t Ji..

No. 1/82 are e]1g1ble for proforma sen10r1ty only and net- for any -

" other benefit"; 1nd1cate<' that similarly placed persons in the

| .
Central Railway have been sgiVen the benef1t of proforma geniority.

‘ Of coyrse, the learned ccunse] for the respendents aid argue that

£

an "Jllegallty" committed by =omebody (meamng the Central Rallway)

does not mean that the Western Ra:lway‘should also follow suit.

However, a reading of. the letter dat'e'd 5.1.90 of the Central

“Railway (Ann.A6), issued as ‘a follow up of the R.B's letter cof

22.4.87 which aleso talks of 1later Panel- 'apart from that -

respect of Employment Nof':lce No. 2/80—81, does not lead us to a

concluclon that issvance of such & 1etter could have. been Jl]egal
Further, such 1.llega11ty,,1‘f there was one, was allowed to be
. 4 - N
. . - . I
cont:inued tc exis't all t-hese years since Jan. 1990.’ In any case,

whlle this pecul:ar sltuatlon of two Ra1lwa%ys,read1ng the same'

Jetter Nd E. (NG)II/BS/RRB/llS dt. 222.4.87 in two different manner

|
1

is 2 matter to be sorted -out by the respondent No 2 (Cha1rman,

Railwey Beard) . However, the absence of adequate materlal on record
l -

does not permlt us to spec1f1cally hold that the spplicents have -
i

been dJ scrlmJnated agalnst on this count.4 . . o




8.. As discussed earlier,|Sl.No.33 has been accorded to cne Shri

Hari Nerain Choudhary of ‘Panel‘ of 81 in the seniority list at

Ann.Al between those app01nted between 11.11.82 and 26.2. 83 even

-when h1= date of appo:ntment is 20.11.87. There are some other

private respondentc placed at S1.Nc.24, Sl.No. 35, S1.No. 52, etc,

over the applicant'= wherea= the applicants belonging to Panel of 82

.start from S. 118 (Shri Saiyyad Mohd Zuned, appllcant No.1l) whose

date of appointment is shown_as 22.9.87 which is even earlier than
Shri'Hari Narayan Choudhary at S1.No.33. Normally, in view of para
362;of the IREM, there wouid have been nothing exceptionable about

candidetes of Panel of 1981 being shown senior to Panel -of 1982.

‘However, for the reacons already discussed while nmntioning the

background, especially the' fact that the candidates of Panel of 82

were forced into "free21ng" because of stay on operation of Panel

of 81 due to complaints and. investigations, a case of

d1scr1m1nat10n aga1n=t the applicants does emerge. Further, the

letter of R.B dated 22.4. 87 encloeed with Annx. A5 clearly- ta]ks of

Panel of 81 -and later panels (emphasis added). Inspite of the

. policy enunc1ated in the said letter of R.B and inspite of the fact

that Central Railway ap@srently treated' the Panels of .81 and 82
similarly, it does ot seem juct and proper to deny the applicants.
the benefit of proforma or retrospective senlority as has peew
apparently been given to candidates of - Panel of 81 to those in the

Panel of 82. t'is accepted that being in a panel itself dces not

‘confer any right for app01ntment but in the spec1al facts and

circumstances of this case, it has tec be noted that the applicants
were denied appointments immediately after their nemes were

included in the Panel of'ﬂ982 for no fault cf theirs and there wes

‘even no complalnts/irregularlties with regard to their Penel. Their

- Panel was 'frozen' because the Panel of the Jmmediate earlier year

i.e. 1980-81 wes stayed after partial operation and it was only on

account of complaints/investigation regarding that Panel that the



A .

" Panel of 92, in which the "L"name-s of the applicants fjgured, was

¥

fro‘zen. It ‘is perhaps 'prec'isely for this 'forced' action that the

~letter dated 22.4.87 of the R.B (Ann A5) mentloned in that pollcy

letter about later panel' -also. The appl:cants had to “wait’ for
l

around 5 years after declalrat ion of the Panel of 82 before ‘they got ’

appomted. The re.,ult of Panel of 82 in respect cf Employment

4

|

| Notlce of 1/82 was not complamed agalnst and ‘was not heldup or

stayed because , of 1nvest1gat jons regarding that partlcular

l

selection undertaken by ' the RRB but purely on’ account of its

immediate previous Panel “of 1981 havmg been stayed ~due to

'complalnts/lnvestngatmnl The applicants must have walted, and
also those of that Panel who joined the posts in l987, for months

~ and yearc hoplng "that thelr appomtments w1ll come any day. It must

"~ have been a cruel wait, for those forced into this unfortunate

l
situatlon for no fault of theirs that resulted in such 2 long wait.

And 1f, as it- appear'= from the seniority given to Shr1 Har1 Narayan
'Choudhary, the remammg candldates of Panel 91 were given

\

etrospectnve semorlty m\medlately after l982 1n=p1te of joining

' the post in 1987, there appear= no justJflcetlon for not grantmg
=1m1lar retrospectnve eemor1ty to candldates from Panel of 92,
- espec1ally when the1r Panel was frozen only on account of-

cand1dates from Panel of 91, nd the R B letter of 22.4.87 (Ann A5)

thch also ment1ons 'later panels'. We, therefore, feel that there

appears to. be - some d1=cr1m1nat:on agalnst “the candi.dates of Panel

.of 82 vis-a-vis those :m the ‘Panel of 81 w1th1n the Kota Division

}

cf Western Ra:lway and we answer the gecond 1s=ue accordmgly.
However, we are unable to g1ve a clear and qpec*1f1c* fmdmg in view .

of the RB's pollcy letter of 22. 4 87 be1ng rather non—spec1f1c

'about how to treat the cand1dates (like "the appllcants herem);

belonging -to“the Panels from later Employment Nctices w1th the

letter only asking the!

! ' . ' . . " . -
the seniority guestion;’of(such) candidateg does not pose a problem

Central and Western Railway to 'ensure that




10

later on (emphasis ‘supplied) as can be geen from the extracts of

R. B s letter of 22.4.87 extrrcted earller.

9. The learned couneel for ‘the appllcants has ' sought support

from the ﬁudgment of Hon'ble Supreme Court in AIR 1983 SC 7€9,

A.Janardhna Ve Un:on of Indla & Ors; AIR 1987 SC 830, N.Gopal Reddy

N

.Vs. Bonale Krishnamurthy & Ors and 1996(1) SLJ 113, Kuld;gachand

Ve. Union of Indla. We, however find that AIR 1987 sC 830 is not_

|

‘appllcable and 1996(1) SLJ 113 would have been appllcable if we
‘ were to dlsm1s= this O. A on the ground that the senlorlty list had

Abecome final and cou]d not be challenged now. As far as AIR 1983 SC

769 is concerned, it 1s spec1f1c to the facts and circumstances of
that case and cannot be applied directly to the case in hand.

10. -In the c:rcumstances, we dlrect respondent No 2, the Chairman
of the Rallway Board, o examine if the two Railways, the Central

and the Western Rallway, have implemented the policy laid down in

- the letter No. E(NG)II/85/RRB/115 Sated 22.4.1987 of the Railway .

Board in dlfferent manner'= and 1f that be. =0, igsue necessary

policy 1n=truct10ns to the Central  and Western Railwey. This

direction may-be Jmplemented w1th1n 4 monthe of receipt of a copy
. | '

of this order. . i

il1. Neo order as to cdsts.

—

(N.P.Naweni) (B.S.Ralkote)

Member (A). ; ' ; . Vice Chairman.




