IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

O.A.No. 11¢/95 199 C
T.A. No.

DATE OF DECISION . 7.6.1996

Abdnl _Onai A\dm¥al . Petitioner

Mr. S.K.Jain Advocate for the Petitioper (s)

Versus
Unicon of India & Ors. Respondent
Mr. U.D.Sharma : PP
Advocate for the Respozent (s) |/
CORAM : , / >
The Hon’ble Mr. . p.chavrmz, Administrative Memben . ‘ A~
. ' .
The Hon’ble Mr. pztan Prakash, Judicizl Member
A
. A

oo

1. Whether Reporters of local papsrs may be allowed to see the Judgement ? \,/;”‘
2. To be referred to the Reporter or not ? /
3. Whether their Dordships wish to see ths fair copy of the Judgement ?

4. Whether it needs toc be ci

AR
Y : \\‘ o
(Patan Pralkash) (O.P.:ﬁé&ma)' e

Judicial Member Administrative Mamher

¢ulated to other Benches of the Tribunal ?
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N.A.No.416/95 Date of crder: &7.61 1996
Abdul Quaiyoom :‘Applicant .

Vs.

Mr.S.F.Jain : Counszel

Hon'lhle Ms.Q.P.Shavma, Administrative Mamber
Hon'lle Mr.Patan Pralash, Judicial Membzr.
FEF. HON'BELE ME.OQO.F.SHAPMA, ADMINISTFATIVE MEMEEFR.

In this applicaticon under Se2c.19 of the Administrative
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Tribunzls Acik, 19285, EGhri AkJdul Quaiy
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dated 7.9.95% (Annxz.Al) veverting the applicant from ths pos
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Shop Supzrintendzint scal: Fs.2375-3500 to his original post o

[

Junior Shop Supsrintendznt 2cals Fs.2000-2200 may bes guashed
and the applicant may be declaved to have been continused on the

higher post as if h:z had not heen veveried at all, with all

Shop Superintzndsnt scale P2,2275-2500 on = rvazgular kasis,
instesd of his promotion beingi&aa’cd as on ad hoc basis.

2. On 92.10.95, the 0O.A was admitted and for the reasons
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given in the intazrim order passz=d on that Jdate, the T

[

had Jdivacted ithat order Annzzure A-1 dated 7.92.95 veverting the
applicant $hall not be givzn =ifect Lo t©ill the nexi dats. The

cpzration of the said intevim

3. The facts of thz cazz a3 stated by the applicant are

T
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b

that when he was working on he post of Junicr  Shop
Supsrvintendent in Ajmer Workashop Loco, he was promotzd as Shop

Supsrintzndent scale P2.2375-3500 by vespondsnt Mo.2 by ordsr

dat=3d 15.10.94 (Ann=.A2), againat a shovri term vacancy dus £o
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cne Shri Manishwar Gauvtam procesding on lzave. Th
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applicant was allowsd to continune on the 2aid post vide order
dabed 29.10.9%2 (Annxz.A2) agzinsk kthe vacancy of one Shri H.IK.

Fhandzlwal, procesding on leave. Theras continued

O]

ter, hs wa
on thz 221id post vid: ordsr daked 2/3.12.91 (Annz.Al) against
tﬁe vacancy <of cone 3hri Halkim Singh, vetiving from ssrvice. The
vacancy cveaked by vetivemsnt of Shri Hakim Singh was a clear
vacancy. Shri Halkim 3Singh wazs a general category =smployes an
z2ince the applicant had kezn appointed ajainst the vacancy
creatsd on the vetivement of Shri Hakim Singh ths applicant was
appoint2d by ovder Annx.Ad against Jgenseral and a clear vacanoy
againsk  which he continuzd to worlh without any complaint
against him.

a. Further, according o th: applicant, on 21.1.95, Shri

"H.V.Sharma, Assiztant Works Manager (AWM) Loco Workshop, Ajmer

iggvu=d & memes Annz. A5 to the applicant stating that the
applicant hzxd zshown 2lacl worlking and echikitesd a negativ

attitud: in his worl. Arprehending ichai rEE'HUJP“L ilo
I I

~

adgainat whom the applicani: had £iled a complaint would cause

haraszmznt to the applicant, he Jave & veply Jdated &.5.25

(Ann=z.Aq) praving " that ithe applicant may be ravartsed.

Thereafier, veapondsznt ilo.d made a  complaintg  against  the
wag iszusd to the applicant alleging that he had miskehavad
with rezpondznkt No.4 in the pressnce o£ 11 othesr psrsons and
ths Workg Manager. Enguiry O
conduct enguivy inktce the charge shaet without waiting for the
reply of the applicant to the chargs shzet. Thersafter, letter

Aated 20.5.95 (Annxz.A7) was izsuzd to the applicant by ths

oy

2id officer had reviewed

{0}

er (WM) stacing that the
thz applicant's pevformance and had found his performance as
not good. The applicant was advised in this lestter to improve
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atced 134 .«
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(Annz.AS8) to which no veply was received.
20.7.95 (Amnx.A%) =adverse remarks recordsd in the ACE of the

for the year ending 31.3.95 wsis sommunicated wharsin
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the applicant's performancs had been  dezcribed as 'helow
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average'. The

(Annxz.Al0) against th: adverss remarks. The ovder of vevarsion.

rl'

haz been passzd on ths basis af thez bad performancs vepol

omplaint Annx. Al daced 2.6.90 ajainat rezpondznt Mo.d to the
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cstern Eailway Masdoor Zangh (WEMS), (ito which reference has

czn madez above) on the haziz of which thsz WEMS had mads a

i

complaint to the Chicf Worlks Managst (CWM) by lstier Aatzd

(ad

10.7.95 (Annx.All). In the applicant's compl:int auainst
respondent No.d, it was atatbzd that resaondeﬁt Mo.4 had
pressurized ths applicant on An.2.95 fo acespt certain
defective spare partz. When the applicant vefused Lo do‘so, the
espondents stavied harassing him. Annz.AS dated 21.4.95 is a

communication from respondsni Mo.4 alleging certain technical

't"
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1d deficiencisza on the part of the applicant. Another

I‘

jetter Annz.A7 dated 20.5.95 was izzned to the applicani by the

which in fact happsned to bs on, Sunday, a raat da, ‘for the
applicant and the Crans Driver, az stated above. The

allegations contained in Banza.A5 and A7 wers nob oo

nature. The issue of charge shezt dated 20.7.95 to the

omplaint against him.
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working directly under the WM from 15.10.94 o 22.3.95,

the 3aid lestter that from 22.3.%%5 cnwards when he was posted in
Engine Blozl Seciion, his performancs was found Lo be bad.

Howsver, in the =a2dverse ACFE  eontries  commuanicaited Lo thez

satizfactory, it was not olesr how he was promotsed as Shop
Superintsndsnint and posted in a responsibls section. Thus, the

complaints agzinst the applicant and the =adverssz ACP are tha
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cutcome  of a conspivacy adjainst th

respondsnts "alongwith respondent NMo.4, Shri H.V.Sharma"
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7. The applicant has further scatsd that
post of Zhop Supervintendent scals 23 5=2500 is on the haziz of
the zuitakility being judged on €

seniority alone,

the =service record. The applicant was promoted as he was the

senicrmost pevracn. Though the promotion has heen mads on ad hoc

bazis, it iz veally not ad hoo bicauvusz he iz the s=zniormost
person  appointed against a clear vacancy aftar having lhzen
found suitablsz. In th: order of promotion, Annx.Ad it has keen
stated that the COMEpEtani auithority has approved the
applicant's pmomotioﬂ but the ordsr of veveraion Annz.Al has
Lbezn by a sukordinats aunthoricy. Inefficiency (Jdzacriked by the

applicantc in the 0.7 as "insufficisncy") has been dzscribzd as

against him was in  fact the outcoms of his disputs with
espondent Ho.4. It was not auch a Adeficiency £or which thsa

applicant was requived Lo be revert:d immzdiatzly. He ought to

‘have bzzn Jgiven an opportunity to improve hiz performance.
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There was no proper review <of hiz performanc: on ths basisg of
ot

which lettzr Annz.2A7 dated 20,5.95 was issued which is the

hat the

‘
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8. The respondesnte in theiv raply have ztaizd

vacancy created by retivemeni of Shri Haliim Singh against which

]

> reserved for o a

T

the applicant was appoinied on ad hoc bhazia wa

candidate belonging to a Schedunled Tribe (ST) zalthough Shri

Hakim Singh wzas a 3Jsneral catzgory emJloveehzjqerefore, on his

setivrement this vacancy was t©o be £illed by an ST candidate on

the bazis of pzsrcentage of veservations for &C and ST
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filledup ky reservation by SC & ST candidate. Thz post vacated
by &8hri Hakim 8Zingh £fe&ll againsi ths: 2lot of the ST post.
‘Therefore, the applicant's claim that since Shri Hakim Singh

belonged to & Jensral category, the post occupizd by the

applicant on retivement of Shri Halkim Singh should be treatsd

S. The respondents have denised  that  there ware no
the pevrformance of the applicant. Pight from

the date when hs wzz promoted a2 Ehop Supsrintendeni, ths

=
W

wers complaints against him and he was ovrally adviszd from fime

(e
O

time to improve his cerformanss.  Since  thers was  no
improvement in hiz perfovrmances, it waz Adzcided to utilise his
services on the Ehop Floor by transferving him on
then he did not improve his performancs. A memo dated 21.4.95,
Annx.A5 was. izaved to him. In hiz lectsr Jdatzd 2.5.95 (Annx.A6)

by which the applicant ashked for veversion, he itried to hide

licant persconally but on accounit of his performancs. Charge

)
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sheet dated 20.5.95 (Ann=.R2 wa3 issved to Lo the applicant

e [
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for hiz misbehavicur with vrzzpondznt No.4 on 9.5.95 in’ the
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presence o nior Officers present in the mesting.
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10. The vespondents have fuvriher staisd that laztter dates

30.5.95 (Amnz.A7) had been izsuwed hy WM (Diesel) to the

38T}
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applicant dizsclosing the assssszment of the performancz of the
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applicant m in an objsctive manner. The veply dated 14.6,95

(Annz.238) to the =2aid revizw was tallen noice of and it was not

.95 mencionzd in Annz.A7 when the Crans Driver was not
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made available by the applicant had bezn wrongly mentionesd due

to a typographical zrror and the corvect dats waz 26.5.95. The

entries had kesen rzjected and ithevrzsfore, thezz had attained a

finality and cannct be quszstioned by him now. The applicant's

properly asseszed and thiz includzd his pzrfovmance during the
period from 15.10.94 o 22,3.95, for th: purposz of writing of
hiis ACR. They have dznied that there was any conspivacy againat
the applicant. Th: allegation of conspivacy has bzzn made
aéainst all ﬁhe respondents which include the Union of India
through General Managsr, Wssitsrn Failway, the Chisf Works

Managevr(Dicsel) Lut it haz not zpzcified which of thesz two

further stated that ‘thz ordzr of revzrsion has besn passed on
the basis of the applicant's unsuitakility and poor performance
and therefore it iz an order of veversion simplicid
not cast any stigma on him. The reversion order is, thersfore,
not penal in naturs. Hiz promotion to  the post of  Shogp

Superintendent was made primarily on ths bzsiz of the fact that

n
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he was the sgeniormost person in the cadre of Junicr Zhop
Supsrintendents at thes relevant times. Th_] have denizd that the

order of veversion was passed with a view to 2aving reapondent

".

Mool and  for pressurizing  the applicant to withdraw the

complaint against vezpondent No.d. They have d:snizd all the
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allzgs C

ll'

ciona mader againat respondent MNolod. Fu r oacoording ta
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in the promotion order
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them, it has bezn clzarly =tipuw
Aat=zd 2/3.12.941 (Aun:.“l) that the promotion iz 3d hoc and
tzmporary and does.not confer any vrighit on the applicant to
continue on the post or g2 claim any promotion on 3 regular and

permanent basis. The ovder of rvreversion has hien passsd with

the approval of the competent aunthority and was =ignsd by

haz =zlzo keen meznitionsd  that  the ovder |
approval of the competenc authority.

11. Finally, the vrespondentsd have taken the z2tand that
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£iling an appezl to the app:sllate authovrity against the ord
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of reveraion bkut he approached the Tribonal withont ava
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vemedy. The OJA |

(=

hearing the rezpondente on the point regarding availing o£ an

leevrnacive zmzdy  kefore  approaching the Tribunal and

el
['l

=
iy

herefors, the reapondsnta ave, within ithzivr vight to raise

thiz okjection as to ths maintainalkility of ths 0.2, even now.

he learnsd cowunzel for the

was not upto the marli. The applicanic's promocicon though termed

Cam
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a2z ad hoc waz infact regular in nabture for the
the 0.2, and sincz th: post which he occupizd on itz being

vacatzd by Shri Hakim Singh was not in fact meant £o

o]

‘an ST
candidate, the applicant could ke de:zmed to have keaen aﬁpointed
on it on a wvrezjular bkaszis. To the reply to the zzpondents,
Misgczllanzous Application, £ov vacation of the stay granted,
ths applicant had annezsd a copy of the lebibszr Jdated 2204032,
which - had been v

srred Lo by Lthe respondents in Annx.Al,

1t
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-

laying Jdown the policy under which the applicant had been
reverted. In t this lztizr, it iz provided that veverzion of an
amploy=z should talls place only aiter the incumbent had keen
warned fov unsatisfactory pevformance and after his subsegquent
performancs has bheen watched aftzr the warn;ng. In, the instcant

(o ¢ although Arnxz.A7 could ke constvusd as a warning to the

o
ll’

applicant, there was no veview or watching of ths performance

(Annx.27), as contemplated in letter dated 28.1.82, veiferved to

gl

rom the fact that there was no

nt
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At

WI

above, az is zappa
subssqusnt communication ©o the applicant hzfor:z ths order of

revaersion was pazsed. Thervefors, according to him, Annexzure:A-

e
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everting the applicanit has kesn paszed in violation of
instructions contained in the letitev

12. The 1

‘ned counesl for the applicant added that tha

ut
[¥1]

applicant had not mads any allsgetions of

Shri M.A.RBchra, Sr.Peraonnsl Officer, apavi from stating that

Howaver, the applic:
Shri H.V.Sharma, AWM. The 3aid Shri Sharma had not filed a
peraonal affidavit vefuiing the allegations mads against him.
In their judgment in the case of S.Pratap Singh Va. St’tc of

Punjak, AIF 1964 3C 72, ithe Hon'klz Suprems Conrt had held that
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if allzgyations of parsonal chavacbsr arve mads
if thesse ar: Ltruvz and made cut b accepkakle evidence, theze
could ke countsred by Jdocumentary =vidsnce, etco, and in the
abzence of such evidenée, these could hbe dispﬁted by the
partiez agzinst whom the zallegations wers mads by denying these

gamz view had heen talken by the Hon'ble Supreme
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Court in their judgment in EBExpress MNewspapers Pvi.Lid., & Ors.

ATF 1986 E=C 872, Sfince Shri Sharmz had himself not £ilad any
affidavit denying the 3llzgationa made agjainst him, it should
sz taken t{at the allzgationz made against him are trus and
therefore, the applicant had bsen reveritesd on account of the
malzafide action of Shri H.V.Zharma.

14. He nezxt refzrved to the judgment of Czlcutta Eznch of
the Tribunal in the <33z of Madan Mohzn Singh Ve, Union o

In & Ore, 198%(¢) 3SLF 222 wherein the Trikunal held that

'_.1
Q\

where an order of veverzion to a lowsr poat was sounghh te be
justifisd on the ground of unsuvitability of the employes: judged
from the angle of hisz refnsal to pevform a e articnlsr pisce of

ersion cannot be taken as

<

work ordsred by the superiors, the re

having heen ordered on the ground of general unsuitability ov

;_z

an administrative ground uvnconnected with hiz conducit. The
Trikunal hzad held that the impugned order of reversion cast a
stigms on the zpplicanit and thzreiore, he cowld not have been

i.

ion in
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~zverted wichout holding an sngquivy. Zam Jorce

this caze hkecanss it i not merely on ground of gensral

unsuitakility thzat the applicant haz heen vevarisd to the lowsr

posf. In the caze bhefore the Calouitta Rench also, the Tribungl

ad held that the: vevavrsion ovd:r did not fall within the
purview of the Pailwéj Board's civcular dabed 250201932,
According to the lzarned counzel for th: applicant, the present

order of veverzion also does not £all within the purview ¢f the

aid cirecular. ,

4
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15. The lezarnsd counsel £o1rr the applicant next citsd the

judgyement f elkl Fench of the Trikunal in Mra. Meelima

Q

Ehatnagar Vz. Unicn of India and others, (1929) 2 AT 601,

whersin the Tribunal had held that an ordsy of vreversion of the
applicant in thak case, appointed 3z an Auditcr, to the post of
L.D.C., amcuntzd to  imposition of a major penalty  and,
therefore, the order pazssd, withowt £o0llowing the proczdure
laid Aown wnder FRule 11 of the <C3 (CCR)  Pules, wa3s
unaustainakle in that case. Evean though a show-caunse notice was

iszued Lefore veverting the applicant, this waz not considered

]

a justifiakles ground for ovrderving veversicon., Hz, thevesafter,

|t

o

referred t©o the judgsment of Caloutta Bench of the Tribunal in
Madhab Ch.Daz Vz. Union of India and others, 1289 (2) SLR 153,
wherein the Tribunal held that vevevsimn of bthe employze
conzarned to a lower grads for ivresponsibls and inefficient

performanze withont £ollowing “he principless of natural

-
r ()
IU

11

was not maintainakble, becauee the order of veversion cast a
. . : . - , .
stigma con that applicant. He also ‘eﬂlered £o the judgement of
T w
the Calcntta Bench of the Trikunal in Smb. D.J.S8id3igui Ve,

Unicon of IndAia and othevs, 1991 (Z2)

e

LE 172, in which the
Trikbunal held that the order of vreveraion passed in that case
wzg in order toe punizh the applicant though it waz ostznsibly

e2tingy an adminisgtrakive errver and was  in

massed for  cov

]

colourabkle exercisze of power by bhe cfficial  respondents.

Therefors, the order of reversicn was qgquashed. In the instant

2

ot

caze alzo, according to the learned counsel for the applicant,
the order of rveversion was a ocolourable exercise of power as

gzen from the poziktion stated in Annexure-A7 which was eve

3

factually noi correct. One patznt £a ~tual zrver in Anneznre-37
was that while it was allzgsd that the applicant had failed o

for Crane Drivar on Z2.5.95, thiz day happenszd to be 2
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Sunday and thereifove, the vest day fovr ithe applicant and the
Cranz Drivevr. He also referred to the judgimenit of thelﬂon'ble
Suprems Court in Harpzl Singh Ve. Stats of U.P. and anothsr,
ATP 1932 (1) s 77 in which after adverss entriss were recordsd
for 4 auccezzive years in the ACP of the appsllant in that
casd=, his s=2rvices were terminated. The foundation of the ovrder
of tevrminaticon was the adverse entvrizs in the ACR. The Hon'kle

he ovder pazzsd in this case had cast

Adzfend himzelf in procesdings @rovidec under  the rules
applicable to him. The ovder of termination was, thersfore,
quaghzd. Thersafter, he rveferred to the Jjudgemznt of the
Cuttacl EBe2nch of the Trikbunal in V.latesan Va. Union of India
and others, ATE i937 (2) AT 224 (shovrt nots), wherein tﬁe
applicant was rveverted from the higher post wherein he had
worked for more than 23 months, toe the post formevly held by
him on account of unsatisfactory worl, without any dizciplinary
proceedings being initiated‘against him. Thes Tribunzal held that
the impugned order was not valid and that the applicant conlad
not ke reverted without Jdisciplinavry proceedings being hz14

to  judgement of the Hon'kle

. State of Mahavastra, 19271 (1)
2CC 790, In this case the appellant was rvepatviated from the
temporary post of Controller of Food Grains Departmenkt Bombay
to his parent Deparvimsnt of Bxoises and Prohibition. Tn the

facts and cirvcumstances of the cases, the Hon'ble Suprems Court

was in the wnature of punishment and, therefore, the order was
not in compliance with the provigions of Avticle 211 of the
Conztituticon. He alas referred to the judgemsnt of the Hon'ble

upreme Court in State of Ubtar Fradssh and othera Va. Sugl

3]
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Singh (1974) 1 =2c2 2158, In this case the Hon'ble Suprems Court

held &

—_

1at 2ven where an officizl has no vight to hald a post,
he can not ke veverted in a manner which will show concluzively
that thz intention was to puniéh him. He_also reli=d upcon the
judjement of Allahalad Eench o the Tribunél in Sureshﬂrumar

Vé. Union of India and otheva, 1987 (3) SLF 186, in which the

[vi}
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pplicant was vevertsd to his subetantive post of Azsiatant

)]
l—l
r
jen
=
o
Ua
—
A
=

tati from that of Traffic 2Apprentice dues Lo his

guspension for mizkhehaviour. ouring Elz guspenaion,

disciplinary proceedings were initiated Lut not completed. The
Tribunal held that revevaion in such ciroumatancez had visited

the applicant with =vil conszquencea. He al

0]

o orelisd upoﬁ thea
judgement <f the Calentta Banch of  the Trikunal in &amir
Chandra Eanerjese V2 Union of India and otherz, (1939) 11 ATC
752, in which it waz hsld that where =adhos appointment had
continued for 18 montha, veveraion  from " 2uach appointmant

without consideving fitness for eupanslment in terms of Failway

»]

Eoard's AdAireciticons in civeoalar o, 207 of 1981 was not

[3)

permissible., He also relisd upon the: judgyemenc of the Hon'kble
Suprems Couvri by a FPive~-Judges Bench in Jagdish Mitcsze Va. Union
of India, AIF 1964 2C 1195, in which an ordzr of dizchavrgs: of a

temporary Jovernmeant Servant stating that he was found to Le

(z had to be complizd with before such an order could be

16, He =23dded that sinc: a astigma has besen cast on  the

=
L

applicant while veverting him £vom the highzr post, which he

[

had a vight to hold in view of factual positicn stated above,

the veversion was penal in nature. Sinc: this reversion has

bzen ovdered without holding any dizciplinary proceedings



against him, thersfore, in view of the proviai

Y

311 of the Conatituticon, the ordehwas liable

the applicant was entitled to continue on the post of Shop

Superintendent.

17. The learned =zcunazl for the respondznts stated during his
. . . N

arguments that order Annszurs-A2 promoting the applicant to the

post of Shop zd purely on the basis of

seniority, in anitability for promotion

had not heen the'order. The zam:s was
the position when ovrders at Annexures-22 and A1 w2rs passed
continuing him on the higher pozt, although in tferms of
Annezurz-A4 he was continmed on the higher post on account of

retirement of one Shri Halkim Singh whn was uuuur ring A vacancy

which was infact rvezerved for an 8T candidate. Since the roster

ratic of the Hon'ble Zupreme Couri's judgsment in the case of
F.l.Sabharwal and othsrs Vs. Stste of Punjak and otheres, 1995

(1) SLR 791 did not bar thiszs post being treatsd zs rezzesrved for

an ST candidaite, slthough earliesr it was filled uap by

promotion to the pozt of Zhop Supesrintesndent was pursly adhoc

and he had not zacgquiresd any rvight £o hold the post. He reievrsd

W ' H oyoe e

to the meaning of incompeience (AFHAI ) uszzd in order Annerure-
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Al reverting the applicant and

Cent

o

ry Dictionary, the meaning of ;his exprzezion has Leen
grossly deficient in ability in one? work". The ordsr
of reversion could ke passed where iﬁ was found that a
government servant was not competent ©o perform his dAutiss and
such an order cannot bz as3ailzd as penal in naturev in a
situation where the government sevvant conczrn:d has acquired

no right to hold the post. The applicant's reply at Annsrurs-A6
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to the first lztier of cauticon and warning at Annesxurse-25 doss
not in fact controvert what has besn egtated in the

communication Annezurs-AL5. Annsezure-A7 iz a review of the
applicant's perfcrmance and it waz only thereafter that he was
revertzd to the lower post. He admitted that the mention in

' (Al

Amnexzurs-A7 that on 28-5-95, the applicszsnt had not arranged the

Crane Driver was factually incorraect, inasmuch as the correct
date on which this failure wasz caused by the applicant  was
26-5=95, However, and zven 1if it is acozptzd that on 28-5-95
o
there washguch failure as 1lzg=zd on the part of the applicant,

this did not invalidate the other points menticoned in Annezurse-

A7 while assecszing performance of the applicant. He added that
it was not necessary that in termes of letier dated 28-4-22
(annexzed to the applicant's rveply to the Misc. BApplication

seeking vacaticon of interim diréﬁtlunc) there had £o bz a
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view before vreverting the applicant on account of poor

toezr dated 28-

\
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I

performance. According to him, the contents of 1

4-52 could not ke constrused that rvrigidlqy.

4

haz been alleged
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15. He further =scated thai

against any cof the officerz and the allagaticons akcout malafid

n‘[v
5}

were vague. Pelying on the Hon'ble Supreme Court's judgsment in

State of Funjab and cotherz Ve Chaman Lal Soyal, 1995 (1) SLR
i Thal
700, he urged in zsuch civcumstances no ncoicice should be talen

W

of the allegations of malafidsz againzt any officer. As vregarvrds
the chargesheet isgzved o the applicant for mishehaviour

(Annexurs-FE2) that was guite a separate matter for which

disciplinary proceedings in zcocrdance with the vrvlez has bhezsn

initiated against the applicant and that matter cowuld not be

the
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drajged into the present contvoversy hkec

basis of reversion of fLhs applicant.



o H

19. He rvelied upon a numker of judgements to urge that the

order of ‘reversgion in the present case could not ke considerad
to be penal in nature. In Union of India and others Vs.
P.S.Bhatt, 1981 (1) SLJ 212, the Hon'ble Supreme Conrt held
that the reversion «f the respondent in the case bzfores it was
without attaéhing any kind of stigma. In this case, the
espondent an employes of 311 India Fadic had been indulging in
loose talk and filthy and abusive language against the Station
Director and other officers and this may lead to the formation
0of a reasonable Lzlief in the minds of the authorities that the
person behaving in such a fashion is not a suitakle person to
be employed on the higher post of Producer. The undesirable
conduct on the part of the respondent might have besn the
motive for teéerminating the employment of the reapondent on the
higher post, held by him on probation, and for reverting him to
his o0ld post. Even if misconduct, nejgligence, inefficiency may
be the motive or the inducing factor which influences the
authority to terminate s2rvices of an employes on probhation,

such termination according to the Hon'bles Supreme Court cannot

D
po Ny

be termed to be a penalty or punishment. Thevreafber, he reali
upon the judgemsnt of Hon'kle Suprems Court in R.S.Sial Vs. The
EState of U.P. and athers, 1974 SLJ 396, wheresin it was held by
the Hon'kle Supreme Court. th%t even though misconduct,
negligence, inetfficiency <r other disqualifications may bhe the
motive or inducing factor which influence the Govevrnment to

d tcerms of contract of

(7]
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take action under the ezpres
employment or under statutory rules, nevaerthelezs if a right
exists under the contract or under the rules f£o terminate the
serviceé, the motive operating in the mind of the Government is
wholly immaterial. The zame rule would held g3ood according to

the learned zounsel for the respondents, if the order passed is

A
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not  for  termination of services buk for  reversgion of A
government fevvant from a higher to a lower post which he does

not hold in a substantive

o

capacity. He alsoe velisd upon the

Ln

judgement of Hon'kle Supreme Court in S.P.Vasudeva V. Stzate of
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Haryana, 1976 E5LJ 271, whereis

case that reversion from the adhoc post of Legal Azsistant in

Articls 211 of the Constitution, as the applicant had no vight
to hold the post and the covrder of rveversion did not cast any

Ve. Fam Chandra Trivedi, 1276

H

stigma on him. In State of 1.
SLI 583, it was hz1d by the Hon'ble Supreme Court that whare an
order of termination is that of tevmination simpliciter, the

court could nokb bhe dinvitced o go into the motive behind the

ordetr. In Commadovre, Commanding Southern Maval Area, Cochin Vs,

—td

V.M.Fajan 1251 (2) ELJ 48, the Hon'ble Supreme Court held that
the terminaticon of zevvices of temporacy 51r1 f2s on o ground of
unauitakbility for the post which he held, without casting any
gtigma ¢n him, waz not by way of punishment. He then referred
to the judgementof the Rajasthan High Court in Marpat Z2ingh
Phati Va. Staits of Fajasthan and others, wherein it was held,
relying upon the juldyzment of the Constitution Bench of the

ourt in the State of Orisesa and ancther Va.
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m Marayan Daz, 1961 3C 177, thakt where the services of an
employee were Larminated on ground of hisz worl not being found
gatizfactory, an obaervation of thisz nature in the order of
terminztion cannot ke said te ke an euprezsion of stigma zand

the provigion of Aviticles 211 wonld not be attvzcted. In the

judgzment in Fam Marvayan Daa ca

i

2, kEhe Hon'lle Suprems Court

oL

(T

had held that in the order of Jdizchavrye in the cas
probationer, obsesrvation like "unsatizfactory work and conduct”

did not amcunt to a stigma. )

A
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20. The learnsd coun
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upon the Jjudgmsznte of the Hon'ble Suprems Court in State of TILF

& Anr. Vs. Naushal Tizhore Shulkla, 1991(2) SLJ 94, Triveni

of U.P & Anr. Vz. Tumari Premlata Mishra 1994(2) <SLp 708,

e

o
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Commiszionsr, Food & Civil Supplies, Lucknow & Anr. V. Pra
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—
[=h

=

[N}

Chandra Zazena & Anv. 1992(4) SLF 437 and FPam Chandra Trij
Vs. U.P FPublic Service Tribunal IV & Ors, 1994 (2) SLF 27, in

support  of the view that whsr:z reverzion of a temporary

L

employez, noi enticled o haeld the pozt had been i
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him, such ovrder of veversion could not b: gqusationed as hkeing
provizions of Avticle 311(2) of the Conatitution.
In the c¢czzsz of Tauszhal Uishors Zhulkla and the threz casas
eferred to above theveafter,
of termination simpliciter and thessz orders have b2zan uvpheld by

the Hon'kbls Suprems Couric. The Same principls, acocording to

entitled to hold the highsr post had bezen efiec
t on the ground of hisz uvnsuitakbility, ete, to hold the
higher post.

21. We have heard the _eé:ned counsel £or the paritiss ani
have gonz through the matsrial on  record  including  thes
e¢joinder filzd by the applicant to  the veply of the
rezspondznita  and the veply £iled by the applicant Lo the
Miscellanzouz Application £iled by the respondents prayine

vacating the interim direction iszusd by the Tribunal.

T

AN The izsuvzs teo be considered in thies case can hroadly
(1) ‘Whether malafides can bz said Lo have besn =zstablished
againzt thoszz respondznts agjainst whom theas have heen allzgad

he O0.A and who have besn impleadesd sithesr Ly name or
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otherwise in the 0.A.

rizl befors them Lo

v
e

(ii) Whether the rezpondezntz had mat.

justify the veversion of the applicant and wvhethsr proper

procsdurs had bhezn followsd in veveriing the aspplicant

,(iii) Whether thes applicant's appointment to the post of

Shop Superinitendent was by way of promotion on ad hoc/temporacy
basis or whether it cculd he described to bz regular in natura,

connld be zaild to have

o

and thevrefore, whethszr
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he pogic of Shop Superintzndent.

.

acquired a right to hold

It
it

(iv)  Whether on account of the wording of the order of
reversion, a abigma had lkeen cast on

making ths ovrdsr penal in nature and thereforz whether the
procedure of vegular disciplinary procesedings should have bzzan
followed hzfove veverting the applicant, in view of the

provisions of Avticle 311(2) of the Conatitution.

(v) Whether the revasrsion crdsr has hesn passed by tha

impleadzd Ehri M.A.Bohra, Sr.Personnel Officer, zaz raapondsant

HUo.3 ard Shri H.V.3harma, AWM(Diesel), 23 vzzpondsnt No.d, both
by name. Shri EBohra had zigned the order of rveversion of ths
applicant. During th: argumsnta, the lsarnsd counsel f£for the
applicant concedzd that th: aprlicant .hac nothing peracnal

against Shri Eohra and thereforsz, the allegationz of malafidss

\
o+
-

of malafidess againzst Shri H.V.Sharwma, vespondzsni Wo.d, ar

the eiffect that he was prejudiczd againstc the applicant duse o

-

a complaint mads against him by the applicant. EShr

not denied the allegaticons on oath. It wazs, thzresfors, thz case

judgmencs of the Hon'bkls Supreme Couri in the cases of S.Pratar
Singh and Exprezs llewspaperes, relizd upon by  him, the

allegationsd against Shri Sharma shouvld bz takesn to b: true and

Sfharma has




it should be assumzd that Shri Sharma hasz acted mal afides in the
matter of taking action of veversion ajainst the applicant.

What we find howaver iz that the ordsr of U2vels ienn Annxz.2Al has

0]

peen 2ignsd by Shri M.A.Bohva, on behalf of the Chizf Works

Manager. Shri H.V.Sharma wWas an Asski . .Works Manageyr, @
supervisory authority wndsr whom the applicant worked for Some
time presumably from »%.3.95 onwards. Shri H.V.Sharma had

isaued Annz.A5 dated 21.4.95, adverszly ~ommenting upon the

performance of the applicant and asking him to 1mpb his
performance. How=vsLy Annz.A7 dAated 30.5.95 veviswing the

sformance of the applicant had lkeswn iszsued by the Works
anager who wasg Fhe Copntrelling Authority for the aprplicant,
alchough it apps2rs that Shri H.V.éharma, rezspondent MNo.4 was
an intermedizate Supervisory authority. We had called £or the
original ACRK of the applicant for the 7=ar 1904-95 in which the
applicant's psricrmancs had kbesn advdversesly sommented upon (28
per communicaticn Ann.A®) and we £ind Ehat the Peporting
Authority for the applicant was the Works Managjet. Shri Laxmi
Narayan, who had recordzd hiz remarks as Perorkting Cfficer on

22.5.95. It is on thiz bacsis that w= hold that the WM was the

azsessed by the Works Managjsv in the ACE of ithe applicant that

he was reverted, malafidez should have besn 2llzgzd against the

)

Works Manager, but he has not bzen implezded in ths N.d either

by name or =viEn LY Azzignation. Fsv1ev of performancs as per

Annx.A7 has also keen dons by the Works Manager vwhich could be
the basis of the reversion of Lthe agpplicant. Annz.A5, was
issucd well beforsz Annz.A7 was issued. Shri H.V.Sharma,
respondent lto.d was neither the Feporting Authority for the
applicant nor had he passsd thes order oL revaerzion of the
applicaht. The applicant has also not presentsd any m=Ferial to

show how respondent 1e.4 was vesponsikle for ~s3z2z2ing the ordsr

OLJ
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of reversion of the applicant, or how hes hatched a conspivac

to harm the applicant alihough somez vajgue allegations to this

pursuaded that it was on'account'of any malafide acticon on the
part of vrespondeznt 1lo.2 that the =zpplicant was revertsd.
Allegations of malafides have not heen preaaed against Shri
M.A.Bohva. Ther=ifove, we cannot hsld that it was on account of

he malafide action of any of the vespondents that the

since he had no rolz o play in th: mattsry <of applicant's

reversion, it cannot be held that it was on account of malafids

action of Shri H.V.Shavma, that the applicant was raverted.
- AS

Hence, the judgmsznts in 3.FPratap Singh casek Exzproa3s Newspapsrs

case would he o

concerned. On the other hand, in visw of the Hon'khls: Supreme

Court's Jjudgment in Chaman Lal Goyal cassz, it has to be held

clear and specific, bui avs rathzvr vagusz, the action of

-t

1

the respondents in reverting the applicant cannot ke termsd as
o malafidez on the part of vegpondzntz. (Incidently, we

he allegaicions mads against
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als
respondent MNo.d by the applicant through thz Union and £found
that a preliminary invastigation had alrzzdy baen conductsd
which showsd that the allecations aJgainst refpondent tlo.4, had
no substance).

. Fezgarding the procedurs followed in  reverting the
applicant and the matzrial on the basiz of which reversion had
been ordersd, it 1is =z2n that the.applicant's performance was
review=zd by Annxzs.AS5 & A7  dated 21.4.95 and 30.5.95,
tively7. In the ACE for ths vear ending 21.2.95, several

adversz remarlks had besn recovrded by the Worke Manager and the

applicant's overall performancz had bkzzn ratsd therein  as
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“econtznts of reat of
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21 L5/
"below average'. Thus, th: vespondznts had material befores them.

to come to the conclusion that the applicant was nokb £it Lo he
continued on the pos2i

A 15.10.92 (Arm=.A2). It iz, no dAoubt trwve thakb thers is a

[a

i

(wd

failed to perform cevtzin Auty bob that doss not invalidate the
Annz.A7. Wz cannot read the conktentes of the

which are  annexzd to the
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instructions
applicant's veply to the Mizcellansona Application £iled by the
4

rezpondsnte for vacating the inktevrim stay ovdev, too vigidly to

conclude  that after the veview by Ann:z. A7, anothsr formal

13}

rzview zhould have hezn carvried ouk hefors veverting th

applicant. What ws have Lo &82¢ i3 whether thevs was mat.

o

W

r
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2

dzcizion to vrevert the applicant. Wz cannct go  into  the
quastion of adsguacy of the matzrizl, as if we are acting a2 an
Appellats Avthovriity. Even befores recording the adverse remavls
in the ACP the applicant had been warned/advised orally from

tims to time ky the respondentas to improv: his performance. In
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i.2. the availabhility of the material on the baziz of which

25. ow, we may consider the naturs of the appointment of

[

the applicant on the post of Shop Superintendent to which he

N
n
e
=
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[

moted by Annx.A2 dated 15.10.94 and from which he ha

.

<

—

Lezn vevertsd., Annzs. A2, A2 and A4 are 2ucces2ive orders

which the applicant was continused on  the post  of  Shop

3

Superintendent afier his promotion thereto by order Annz.AZ.

's promotion £o the

[y
{f

Order Annx.22 describes the applican
aforesaid poat az tewporavy and on ad hoo basis, on the basis

of seniovity. It has, further keen clavifisd in th: s2id ovder

that thes promcoticon iz temporary and the official will have no
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permancent basis. In orders Annzs.A2 and A3,

‘the applicant was to hold th: post of Shap
account of the incumbentz procezding on lzave. In Annv.Ad, it
was stated that he had bezn continusd on the post on account of -

" its being vacated by Shri Halim Singh, on retiremznt. We are of

vacancy arising on &account of the rvetirement of Shri Hakim

Singh, should go to an 8T candidats. Fagardless of the cakbejory

. .
of the candidate to whom that particwular vacancy should 9o, the
fact remains, as rsvealed by the orders Annzs.A2, A3 and A4,

that the applicant's own appointment on promaction to the post

of Shop Superintsndent was ad hoc, tzmporary, granted only on

enioris
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7 and that he had no right to claim to

continue on that post. Thereforsz, we hold that the

i1}

pplicant

had acquired no riqght to hold the post.

C\

26 Next question is whether hy the langwage used in
Annx.Al a stigma has hkeen cast on the applicant therehy malking
the order penal in naturs. The ordzr is in Hindi. A free

translation of the operative pavit of the ordsr Annx.Al datbed

7.9.95 by which the applicant was rveverted 1ie as under:

"Subjeci Reversion on account of general unsuitabhility. Shri
Abdul Quaiyoom waz appointed Lo the post of Shop Superintendent

gig against a leave

]

scale Rs.2375-3500 on ad hoc temporary b

D3
pA

vacancy. However, on account of his continucus bad performance
eport, incompeitence and Jensral unsuitability, his reversion
has ordered with immediatz =zffect to his cvriginal lower post of
Junior Shop Supszrintendant scalz Ps.2000-3200 after following
the policy 1laid down in letcer dated 28.4.8

Railway EBEcozavd. This order has besan issued with the approval of

This order is sign=d by Shri M.A.EBohva, on beshalf of ithe Chief

Works Manager, Worlkshop Ajmer.

iy
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reverzion has hbzen ordered on acocount

pericormance rapori, incompsisence  and

He has particularly takzn objsction to  the use of the
expression ‘incompatsnos! bzoaues if the applicant was
initially preomoted on thiz post =ven on ad hoc hasis, the
authorities must have considered him *mmpwtwnu znough to hold
this post.

28. This issue has been considered in some of  the
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judgments cited by the lzarned counzel for the parti

all the Jjudgments citzd arz not guite ralevant to the issue.
The issue has to be conzidersd from th: standpoint whether the

hit to hold the poest and wheiher by the ovder
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of reversion, he had heen penalised. Several of the judgments
hzzsz circumatances, the
services of the oifficial could be tzvrminatsd, but even whsrz a

person is vreverted Lo lower post, the same conzidsvations

ot

will have to bke borne in mind. Judgment of the Tribunal in

Madan Mohan Singh caze will have no applicabili

i
i
ot
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the facts oi zhow that th: reverzion of the applicant
was sought to be Justified only on the ground of his

unsuitabilicy judgsd from the angle of his re=fugal Lo prform a
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on ground of general unzauvitability and incompstincz. In Meelima
Bhatnagar case the deciszion by thz Tribunsl that the proczdure

1wwiple of natural
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justice was Jgiven on ite own facts. Morsover, in this judgment

the Tribunal none of
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Hon'lklse Supreme

ourt az to whzther ths applicanit had a right to hold the post
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the Jjudgments of the Hon'ble Suprems Couri on the i33ue ware
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e¢ither conzidered or
Tribunal had found on the facta of that cassz that th: ordsr o
reversion was pazzed fo pwnizh the applicant in colourable
grxercize of power. In  this Judgment 3lsc, howsver, the
judgments of the Hon'ble Swvprems Court vegarding, the vight to
hold a post and whether an ordsr of fevmination/v -zyergicn ig in
fact penal in nature wazr:s not conzidered. The short notes in
the cazez of V.Matesan, do not give uvus any <lu: as to the facts

2, we cannobt say whether this judgment

Q
=n
(@)
-
1)
r
Q2
1
Tu
i
0]
i
)
(my
it
=
It
~h
)

haz any vrelsvance herzs. In Suvresh Tumar cass, also decided by

o
1]
X
-
|_1
o
=
Q
'_.l
~
(na
o
it
o
Ty
i
[—
[_l
0
1]
=
[
<
m
(]

initizlly zuspzndzd for

=
|_l
Ty
o
18
=
1
<
=
‘i
~
pll
=
o
Wy
(=
10}
2
|—|
in
|_-I
|_|
v

inary proczedings wavr:s  initiated

jun)

hzze wers not concludsd and the applicant was
revertad. Thiz case will alzc have no applicakility in the
factz of the przsent cas:z, kecauses no dizciplinary procesdings
wers initiatzd againsat ihe applicant. The disciplinary
proczedings initizted againet the applicant vid: Annz. P2 are a
Sszparate mattzr and it is not on account of itheze pending
disciplinary proczedings that the applicant had been veverited.
In Samivr Chandra EBanarjss cz232, the reversion was quashed as
being viclative of the adminiztratcive instrwvwctions of the
Railway EBoard in cass in which, an ad hoo =zppointment had
continued for 18 monthas and reversiorn had been ordzsrsed from
such appointment without considzring fitness for empanclment in

erms of ths: Railway Beoard's instruction. Here again what we

i

fin that the factes of the casz on the basiz of which this

Hzagssaoen was Jiven are tokally different from those in the
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29. The judgment of the Hon'bl:z Suprseme Court in cases of
Jagdish Mitter, Harpal Singh, Sughar Singh and FK.H.Phadnis are
levant and will bLe consideresd latsr. The lzarnsd counsel for

the respondents has also cited a number of judgminizs mostly of

the Hon'ble Suprsmz Court which will alsc ke considzered
alongwith those cited by the lzarned counzzl for the applicant

9.

30. The first Jjudgment that we may <onzidesr now” in the
: h
case of LKaushal Tizhcore Shukla. In this cazse, a preliminary

enguiry wzas held against the respondznt which ravealed that the

allegations against him were correct. Uliimait=sly his services

Hon'ble Supreme Court. The following were some  of  the

observations of ths Hon'bkle Suprems Court whiles upholding the
order of termination:

"Para 6: ce. Under the service Jurisprudance a
temporary employes has no right to hold the post and his
services are liakle to he iferminated in accordance with the

L £
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relevant scervice rulez and the tCermz of contract of sevr e.

n
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O

on the perusal of the chavacter voll entries or on ths basis of
preliminary enguiry on  the allegaticons mads  against an
employee, the compsiznt authority is  satisfied that the
employee 1z not suitakls for ths: szrvice vhevrsupon ths ssrvices

the temporary cemployss ars fLerminated, no sxcept zan be
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giving him one month's notice without assigningy any veason
either under thz tzrms of the contvact providing £for such
termination or under ths vrelzvant statutory vules requlating

cerma and conditions of femporary Jgovernment 2=svvants. A
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service by way of punishmeni. Whenever the competent authority

is satisfied that the worl and conduct of a tfemporary servant
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the temporary government s:svvant. IEf it decides to  take

punitive action it may hold a formal enguirvry by framing charges

Y4

and giving m[pnrtunity to the government 3

rvant in accordance

with th

M

provigions of Article 311 of thes Constitution. Since,

protection of Articls 211(Z2) in th: same mannszr 33 & permansnt

=

government sevrvant, vary ofcsn the guestion arisszs whether an
order of termination is 1in accordance with the contract of

service and releva

m

r_n

nit vulze vezgqulating the tzmporavy smployment
or it iz by way of punishment. It iz now wzll setitled thaik the
form of the order iz not conclusive and it iz open to thz Court

ihe ordsr. In Pavrchotam Lal
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'terminate' or 'dischargz' is not conclusive and inspite of the
use of such expressions thes Court may Jdstermine the trus nature
of the order to ascertain whethsr thz action talken against the
government servant is punitive in nature. The Court further
held that in determining the trus naturs of the ordsr the Court
should apply tws tests, namely, (1) wheithesr ths temparary
ht to the post or the ranlk or (2)

nd if

L)
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ther he has been visited with =2vil consesguences:
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izd, it must be held that the

fQ

either of the testz is satis

order of termination of 2 itempovary- governm:znt servant is by
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way of punishment. It must be borne in mind that a empnlary
dgovernment servant has no right to hold the post and

crmination of such a government servant does not visit him
with any =vil consegquences. The_evil congequences as held in
Parshotam Lal Dhingra case do not include the termination of
services of a tempovary Jovernment servant in accordance with
the terms and conditions of service. The view taken by the
Constitution Bench in Dhingra case hzas heen rsiterated and
affirmed by the Constitution Eench dzcisiong of this Court in
St

ate of Ori v

P
fu
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hY
i

the . Pam Wavayan Das (191) 1 SCR 606,
R.C.Lacy Vs. State of E.Lha)., AIR 1964 3C 1054, Champaklal
Chimanlal Shah Vs. Union of India (1964) 5 SCR 190, Jagdish
Mitter Vs. Union of India, AIR 1964 SC 449, A.G.Bz=njamin Vs.
Union of India 1967 SLR 1285, Samsher Singh Ve. State: of Punijab

supra. These dzcisions have kbeen discusszed and followed by -a

three Judges Bench in State of FPunjalkh Vs. Sukh PRaj Bahadur,

In this Jjudgment, the <arlier Judgments of the Constitution

Bench of the Hon'ble Suprems Court in Purushotam Lal Dhingra

case, Jagdish Mitter cases and Shamsher Singﬂ case have also

been considersd. Zince the judgmsnt in Jagdish Mitter case has

been conziderzd and explained Ly the Hon'ble Bupremes Court in
_ drwm

Kaushal Kishore Shukla case while laying ot pthe principles

incorporated in paras 6 and 7 of the judgment, as referrzd to

lT'

above, we nzed not separately consider the judgment of Jagdish

Mitter casze now. In Harpal Singh case, dzcidzd hy a two Judge

P

Benich of the Hon'ble Suprems Court, the Hon'bles Supveme Court's
judgments in Shamsher Singh Vs. State <f Punjah (1975) 1 SCR
814 and in Jagdish Mitter case wsre considersd. In Shamsher

Singh cas¢, the Hon'ble Suprems Court had held that 1if a

= discharged on ground of wisconduct or

=5

probationer

Cr
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inefficiency or for similar reason without a3 proper znguiry and

\J )

e
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without his getting a reasconable copporiunity of zhowing cause

against his discharge it mway in a given case amount to removal

from service within the meaning of Avticl: 211(2) of the

Constitution. However, in Commiszicner Food & Civil Suprplies

L Suprems Court had

case, also reierired to abovz, the Hon'b

held that Shamshzr Singh case relatsd to 3 judicial officzr who

any enguiry conducited by the exzcutive dinto  an alleg=zd

e per 32 1illzgal and
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misconduct of such judicia

without Jjurisdiction. In that sitnation, the Hon'blz Suprema
Court had held that an znguiry having been initiatsd against
the delinguent cught to he peruszd to ites logical conclusion,
either by holding him not gnilty or ﬁy imposing penalty on him.
This 1is how the vratic in Ehamshzsr Singh cass
distinguished in Commiszzicner, Food & Civil Suppliss  case.
Therefore, accc Ld1ng to ma, in view of thz lacer judgments of

the Hon'ble Suprems Courit in Taushal Tumar Shukla cazs: and
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claim benefit of the Judgmsnt in Harpal Singh caszes. In
{.H.Fhadniz ¢=se, thz Hon'hle Supreme Court had held, on the
hat wherz the zppellant had been reverted
from a tempovary post in another depaviment to which he was
appointed on deputation, o his lower svbhstantive post in his
originzl department, the ordsr was pznal in natur=s. As is

hheen
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apparent from pava 18 of the Jjudgymenit, ithe o
decided on its own facis which ave Jdiffzrenc from those in the
present case. In Sughar Singh case, the Hon'kls Suprezme Court

held that where an ordsr of viversion shows that the intention

that caze, an adverse entry was recorded in the ACR of the

that he waz 3suvapectzd to have Jot
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on the authority of a fictiticus certificats, which had to be

ccorrected lateron and that he had hesn sevarely warnsd on this
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puniishment in disguise which thevefore mast be stvuck down for

noncompliance with th: requivemsnts of Avrticle 211 of the
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onstitution. Thisz judgmeni was J

reme Court in 1973 and it appesars to be in
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sznch Judgmeant by the Hon'hle

Supreme Court in Feauszhal T[Cishorz Shukla caszez daliversd in

31. We do not have o dizcuszs ‘in dztail the remaining

Sufifice it to say that the judgmeni in Uaushal Tizhovrs Shukla

case was followed in Tumari Prem Latas Mishra casz b the

Hon'ble ©Supreme Coiuri in which it was held that  whers
. N

"termination is on account of unsuitakility or unfitness it

cannot be ceonziderasd to bz by wavy of punishment. Howsvar, we
may also make a reierence t£o Pajasihan High Court Judgment in
Narpat Singh Bhati casz in which 3 referencz to a Constituiion
Bench decision of the Hon'ble Suprsms Court in Stats of Orise

V. Fam Ilavayan Daz ATP 1961 &C 177 haz kesn mads. In Pam
Harayan Das case, the Hon'hle Svprems Court had considzred the

order of dizcharge of a Police Ofiicer on probkation and had
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held that observations like unsatisfactory worl and conduct in

the order of termination would noit amount to a stigma.
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no right to hold the post, his
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termination or veversion to th: lower post would not

aased

o
_1

imposition of a penalty on him. Further, if ths order

terminating hiz szrvices or reverting him ise on the ground of
his general unsuitability and bkad performancs veport, the ovdar

cannct be construzd as penal in nature., In the instant case,
since the applicant's appointment was on  ad
basisz, merely hazed on hia seniorit? and in leave vacancies or
other vacancizs arising in similar situations, he had not

acquired any right tce hold the post of Shop Superintendent

scale 2375-3500. 2Alsc theve is matsrial on vecord to zuggest

that his performancse waszs consisitently hzd in the post of Shap
Superintendent. The rzversion has bzen orderzd on an assesgsment
of his general performance which has heen fdund to be
unsatisfactory and it iz not founded on any spscific act of
misconduct. In our view, incompsiince, inei
unsuitability aves mores ovr lzss interchangsakls zvpressions or
are different aspecis of the szme positions namzly unfitbness to

ez alleqged

0]

hold the post. lo apzcific act of mis conduct ha
against the applicant whils veverting him, which wonld justify
initiation of disciplinary procesdings =zgainst  him  before
the ordzr of reversion. We have carefully considzrasd
all the Fjudgments cited and the arguments advanczd by the
learned counssl for the applicant, but we find that the
applicant's case is not  advanced by these. In the

circumsta

—

1ce3, we arz of the view that

does not suifer from any vice of illegality.
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33. Finally,

ggailed on the ground that it was passed by an authority
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e
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subordinate to the authority which had appointed th

1]

arplicant.

The order of promotion of the :

s

pplicant hiad been signed by Shri

M.A Bohra, Sr.Personnel Officer on behalf of thz Dy.Chief Works

Bohra, on behalf of the Chisf Works Managsr. The ovder of
reversion haszs, thesrzfors, cerfainly not been passz2d by an

authority subordinate to the one which had initially granted
promotion to the applicant or had approved the order of
promotion. Therefore, th:s ovrder of reversion cannot be faulted

on this ground either.

34. In the tvesult, we find no merit in this 0.A. It is,

therefore, dismisszd with no order as to costa. Since we have

disposed of ths O.A on msrits, it is not nscessary for us to
give any findings or the preliminary objsciions raised by the

respondents, as referrzd in para 11 (supra).

35. The incerim Jdirection isesued on 9.10.95 stands
vacated.

ANy

(Ratan Prakacsh) (O.P.Sharma)

Member (Judl) ‘ Member ( Adm) .



