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i IN THE CENTRAL. ADMINISTRATIVE TRIBUNAL ,JATPUR BENCH ,JAIPUR

\
. C I Y

pate of Order :¢4 .05.2001.

/s

;ORIGINAL,APPLICATION NO. 407/95

i
I 7
sceee . . - _

e AN

Laxmi Narain Gupta aged ‘about 57 yeérs,vs/o Shri Babu Leal
Gupta, R/o behind Tehsil Shanti Saden, Werd No: 5, Nadbai,

i District Bharatpur.

Vo S - L eees.BApplicant.
i' ' '
: VERSUS : N
1. Union of India through Director Genera] (Postal),
Sanchar Bhawan, New Delhi. '
2. '~ 'The Chief. Post Master General, - Rajasthan Circle,
' Jaipur. ~ . T ‘
3. The Director Postal Service, Rajasthah, Western
‘Region, Jaipur. ; ' o - :
- 4. The Supérintendent of Post Offices, ‘Bharatpur

.-Division, Bharatpur.

.....Respondents.

[

Mr. Vinod Gdel, Adv.proxy for

" Mr.Virendra Lodha, Counsel for the applicant;‘_ : -

Mr. Hemant Gupta, Adv. proxy -for -
Mr. M.Rafig, Counsel for the respondents. .

CORAM _ :

HON'BLE MR. ‘A.K.MISRA, JUDICIAL MEMBER

HON'BLE MR.‘N.P.NAWANI, ADMINISTRATIVE MEMBER

-
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2.

ORDER

( Per Hon'ble Mr.A.K.Misra )

. fhe applicant had filed this O;A.fwith the préyer'
;hat the impugned ofdefc relatina to hic‘removal from service
and the order rejectlng his appea], be quashed and set aside
;nd the rerondentq e dlrected to relnctate the applicant cn
>Fhe ”poéf* of Extra Departmental _ Branch Post Master’
QE.D.B.E.M.)(‘with all.conséquential benefits. /

!
2. '.Notice cf. the application was - qgiven to . the

recpondents who have fJ]ed thelr reply to which no rejoinder .

was filed.

3. . We have heard the learned counsel for the parties

and have gone through the case file.

——

/

4. The applicant was served 'with a Chargesheet

] N . - o
icontaining two charges.  1In Charge No. 1, it wes indicated

';that'the applicant had remained ‘on leave-for more than 184

| ; ‘ .
'days within a pericd of one year as against the permissible

[maximum limit. of 180 days of - Jeave. The second charge is’

wrélating to his un-authorised absence from duty from
| : .

f13.8,1987 to 14.9.1987.

|

:5 N : The appl:cant was found gu1lty of both the chaxgeq
%aﬁd was punished with the penalty of removal from serv:ce.
‘His - appeal . to the departmeptal authorities was also

dismissed. Therefore, the applicentv has challenged the

Aafore%aid orders on the following grounds. -

6. That the lgave'éf_the applicant was granted by the




[ &

ompetent authority ' .yet the . salﬁe', has been taken _into

;onﬂderatlon as perlod of absence. - The order of the
'appellate authorlty has been pa'-‘sed in a oryptlc manner and
I

1thout appllcatlon of mind. The applncant had not avalled

more. than 180 days of leave in a calendar year. Therefore,

the allegation of the department that he had ava1led more

,than 180 'days of leave in a period of one year, is wrong.

l‘i‘he Department hao allowed the allowances te a person as a

: _;substltute who had worked in absence of- the appllcant during

~

the months of August and September 1997, therefore, he cannot

ibe said to be 'ﬁn—aut‘horisedly “absent.’ The order of

| unishment is bad in . law ‘and the “penalty is dis-
proportionate, Atherefore, the order of rernoval of the

I-applicant from service, deserv_es tc be quashed. On the cther
hand, the _respcndents have -justified their act_ion- by stating '
that the applicant had remained on leave and on un-authorised

i absence for a period more than 180 daysd'in cne completed year

. from-the begining of the spell of first leave. ‘The pe'nalty

; for availing leave more than the leave permlmbﬁ_ is rernoval

| from service. No illegality 1’1ac been commltted in conduct

' of the- case. The. penalty is absolutely Hustified and the
0.A. deserves to be dismissed.

: 7. . We have considered the rival contentions and the

!l argum'ents- advanced by the learned counsel for the parties.

i : '

|

The Rule 5 of the Extra ‘Depart.mental. Agents (Conduct and

| ,
!' Service), Rules (for shert 'the Rules'), is in respect of
I ‘entitlement of leave of EDBPM which is quoted hereunder :-

1

" Lea_ve ' . ) .

The employee chall be entitled to 'such leave as
may be determined by the Government from time to

- time:



™

[ " . Provided that -

’ ’ (2) where an emplcyee fails. to resume duty on the
expiry of the meximum perlod ‘of leave admissible-
and granted to him, or

(b) where such an employee who is granted leave
for. 2 period -less than the meximum pericd
admissible - te him under these .rules, remains
~absent from duty for any period which together -
with the leave granted exceeds the limit up tc
which he could have been granted such leave,

A ——— .

he shall, unless the Government, in view of the
exceptional circumstances cof the case, otherwise

L . decides, be removed from service after follcwing

the procedure laid down in Rule 8."

f. Under this Rule the Government had taken certain
decisions from time to time fixing the limit cf leave which .
cculd -be availed by the EDAs. Under the Decision No. 3

Pr1nted on Page 35 of the qwamy‘f= Comleatlon of Service

I« .
Rules for Poqtal ED Staff, VIIT edltlon of 2000, Conditions

~No.'4;5, and 6 Wthh are quoted herein, Cover?u.the maximum

'flimit of leave wbich coulé be availed by such. EDAs within a

pericd of one year.-

| A "(4) No'ED Agent should be permitted leave of

b o sbsence for more than 90 days at & stretch which

may be extended up to 180 days in exceptnal
circumstances by the/DjviSiohal Superintendent cof
Post Offices. The maximum period of leave which
may be sanctioned to en ED Agent in a single
stretch . s¢hall not exceed 180 days. Leave * of
absence in excess of 180 days may be granted by
Heads of Circles only in cases where the necessity

I for leave arises due to ED Agent officiating in a

’ departmental post. The Heads of Circles have been
* ' delegated powers to sanction.leave tc EDAs beyond

than 180 days at e stretch, he will be liable to
cf EDAs

’ 180 dayes on account of qenulne illness (effective
| 12.9.1988). :

| o - . ) -

; (5) If an ED Agent remains on leave for more
|

|

be proceeded against under Rule. 8
(Service and Conduct) Rules, 1964.

(6) Leave shall not ordinarily.be availed by an
ED Agent at frequent intervals. If an ED Agent is-
.found . to have taken lesve at: freguent intervals



“

Q-

- bBdvanced any eifia<ovebi

P . .5,
o
for a total period of 180 days or more in a period
of one year, he chall cease tc be an ED Agent.”

9, . . In this regard, it would be evident from the
provisions cf Rule 5 _that the pericd of sanctioned leave and

the period of un-authorised ‘absence, is to be counted’

-+

erther for purposeé of calculation of maximum permissible'

" leave. The Rule does not make any]differénée'between the

Eg))

anctioned period of leave and unauthorised absence.

Therefore, the conténtion of the learned counsel for the -

pplicent that in Qrder- te hold the charge as proved in

respect of 'availi&g leeve of 180 days i.e. maximum
. i M

permissible limit under the-ruleé,_sanctioned pericd of leave

. f ) ) .
has wrongly been taken into censideration. The leave which

yas sanctioned should not have been made s matter of charge.
- But, we do hot_think that in view of the specific provisicn

'Lhis-argﬁment can_ét all carry weight. All what rule-éays is

that the leave sanctioned and un-authorised absence are to_be '

taken together fer working-out the maximum permissible limit.

The Rule alsb pfovides that unless the 'pericd cf Ileave -

.exceeding 180 days, §S‘decided by the Government in favour of

the applicant; sucﬁ %bsentee is.to be removed from seryice by
following the proced%re laid doﬁn in Rule 8 of the Rules. In
tﬁés éase, the peri@d'of sancticned ieave énd the.period of
absence frcﬁ-duﬁieéris not disputed, Eherefére, it‘can be
safely concluded thét-applicant.héd évailed-leave of . more

than 180 days in one year asrnéximum_p@rmissible under the

fules. The competént-aﬁthority of the Gevernment had not

. ganctioned such excess leave, neither the applicant has

g

circumstances before the concerned

authorities for such sanction.  Therefcre, no fault can be

found in this régaﬁd in the conclusion of fhé disciplinary
’ o

. ! . o ’ .
authorlty,So far as the question of calculation of the period
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S 6. ,
| Comeermedd, / :
iof cne year A3 Li!lf'is not provided under the rules that the
period of one year is to be taken either financial year or
. . . e

the calendar year. All what is provided under the Rule is -

‘|that period of frequent leave is to be calculated keeping in

'viéw the period cf one yéar}- that obviously means the pericd

of leave taken by the ap}jlidant in. the first instance. and
| leave availed thereafter Jduring the period .of cne year As

! - avaided by '
mentioned above the period of leave/\and the period of absence

| guxded of the applicant is not in dispute, therefore,
| , _

i computing the period of cne year commencing from first spell.
of Aes : | _ o
and the periocd of leave subsequently taken by the applicant

and . the pericd of unauthorised absence Ain continuaticn

therecf I'Ken the ir-resistable ccnclusion . would be that

within a period of one year the -applicant had availed leave

for more than 180 days and if period of unauthorised absence

is added thereto, then the tctal period of leave and absence

would be much more thsn 200 days which is not .permissible

!under the rules. Neither the said ‘pericd_ has been

| regularised by the departmental authcrities by sanctioning

the sasme. The Extra Departmental Agents are appointéd to

provide postal facilities and the sefvices‘ connected thereto,

- to the persons living in the villages and remcte ..

hakitatione. Vﬁro]onged_ lesve by en EDA ‘or his un-
authorised -absenée from dufies CMMz" imrmense hardship_ to
sﬁph villagers and di-s—le;?M the ‘départmén'tal ar‘ranéements
in ‘this regard. Tﬁefefore, the'_ concll;lsion of ' the
diécip]inary autherity vt'o remove the applicant from service
under the given circumstances, Cannbt be .treated as harsh.
When the ‘;unly penalty provideé for such a. default is removal

then the same cannot be said tc be excessive.

10. . ' We l_'\ave\ not noticed any infirmity in the procedure



-jany force in the

therefore, dism

Te
adbpted by the Depérthent which may haVe resulted into scme

prejudice to the applicant.

Original 'Application. The same is,

issed without any orders as to cost.

(N.P Nawani )

. . (A.K.Misra)
:Adm.Member : ST co A :

Judl .Member

st i b ‘
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In view .of this, we do not find

‘i



