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11!1 THE CENl'RAL ADHINISTAATIVE TRIBUNAL JAlPt.R BENCH 

J A I. PU-R 

O.A.No. 389/1995 : Date of orders 11.10.1995 

Inder tal Y.eena : Applicant. 

/ 

versua 

Union of India &c Others a Respoments 

Shri R .o.Tripathi, cou.nsel for the applicant 
Shr i ._..anish Bhamari. counsel for the respondents 

CCRAM: 

HON 'BU! MR. • RA'l"l' AN PRAIO.SH, J.BfilBER (JUDICIAL) 

0 R D E R 

UIER HOO 'BIE Kt. RATTAN PRAK!\SH, t-El<lBER (JUDICIA~) 

The applicant herein Shri In:ler: Lal Meena has 

filed this application uD1er Sect ic-n 19 of the 

Administrative Tribunal's Act, 1985 to set-aside the 

U!puqned order dated 26.6.1995 (Annexure A-1) where'bf 

he has teen transferred from Alwar to- Neem D Thana 

ao:i has further sought a direct ion to the respondents 

not to transfer him from Alwar. Notices were accepted 

on behalf of the resporxient~ on 29.8.1995' ana 

thereafter the respordents have filed their reply 

to the ~ ard the OA wa.s being listed for admission 

as also for hearil'lg on interim relief. 'l'he ·applicant 

in compliance of the order dated 9.10.1995 bas also 

filed a rejGirder to the reply filed by the respordents 

aD! a copy of which has already been delivered to 

the learned counsel for the respoments. Tbe pleadings 

~~iDiJ complete. with 1:he consent of the learned 
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counse 1 for tha part i•s arqunenta on merits also 

have been heald at the ataoe of &4missioa. 

2. Brief facta leading to thia application an 

that the appl:leant 1a a mell'lber of aehettule t.ribe 

and was working as Gatemaa at Railway Station Alwar. 

It is the ease of the applicant that in the seaiority 

list dated 31 .3 .1995 (Aanexure 1\.•2 ) published b}· the 

respon:leats, the applicant •s name appears at serial 

No.103. In the said list there is a Note No.2 ia 
.......... --

which it has been n:entioned that emplO}'ees from 

serial No.104 to 110 a.r~ transferred to R.P.c. and 
-· 

Sikar Uftit. for 'being surplus. It is further the ease 

of the applicant that later on_ the respomeats 

transferred the applicant from Alwar to"Neem Xa Thana 
' ' 

District Sikar vide i:"Pugaed order dated 26.6.1995 

(Annexure A-1) ard through the same o:rxler.. respoDdent 

No.4 i.e. Shri Mohan La.l has been transferred from Acb­

;Dj~-.t~ to Alwar on the post of Gatemaa. Xt is the 

qrievanee of the applicaat that he has been transferred 

from Alwar to Neem Ka Thana mezely to aceommo:late 

respoldent No.4 Shri MOhoa Lal and as such the impuQl'led 

. order dated 26.6 .1995 is illegal. discrimiaatory 

and violative of Articles 14 aid 16 of the Coastitutioa 
. . .~. 

of I:n:lia.. It has further been averred by the 

applicant that altho1.1gh the applicant has not beea 

declared surp.lus in the seniority liSt dated 31.3 .1995 

(Aanexure A-2) yet t raras ferr ing him as a surpl,ls is 

& a ma~af ide act ioa OR part of the respoldeats aDd 

L~ 
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the impugBed order traasferring the. applicaat 1a 

the gar'b of admiaistrative exigencies is ilothiaq :but 

illegal aid against the pr iftCiples of aatural j u.st ice 

aad fair play. His representation made oa 14.8.1995 

(Annexure A•3) bav lag goae &tile, he has beea 

coastraiaed to file this OA to claim the aforesaid 

reliefs. 

3 • The respomeats have coatested the · applicat ioa 

by filiag a writtea reply to which the applicaat bas 

also filed a rejoia:ler. The staDd of the re~oldeats 
··· .. : -

has beea that aeaiority list Q{~~-- employees are 

maiatai.aed at the Umit level aid aot at the 'statioa 

level. It has also mea averred oa behalf of the 

reapolldeats that although -ill the sea1or1ty list 

dated 31.3.1995 (.\nMXure A•l )_which relate• to 

BUdi RUi Unit the applicaat •s aame appears at 

serial No.103,yet the respoaieats before issuing 

such aeaiority omer have traasferred certaia 

employee a oa their tecomi~~g surplus at a particular 

stat ioa. tthea this matter was raiaed by the Uaioa 

of the Railway Bmployeekt that an elfl)loyee caanot be 

declared surplus at the atrengtb of the stat loa but: 

they .caa so 'be declared S\lrplus on the basis ·of their 

seaiority liSt published aad · fiaalised. OR the . Uait 

basia because seaior ity of such employees are. ' 

rnaiatained at uait level. Aecoxdingly, to reqularise 

the act ioa of the answering respoaieats, a seaiority 

0 list was published aad iaitially or iaadvetteatly 
{Ji~_..-/-
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only enployeea whose Barnes appean at Serial. No.lOoi 

to 110 1a the seniority list Anaexure ~-2 were declared 

as surplus. However whea it was foulld that oae Shri 

Hari Siagh whose name appears at serial N0.102 ha$ 

already beea traasferrEd as he was foua:l surplus 

at a particular statioa 'bl.lt after fim.iag the 

true positioa that employees whose aames sta.ct 

at serial No.99 to 103 are also sutmlue , heace the alleged 

impugned oJ:der dated 26.6.~995 (Annexure A•1) was 

issued. aespo.:teats have also filed the lett.er dated 

18.4. .1995 (Annexure R-1) by which the employees whose 

names appear from serial No. 99 to 103 were ·also 

declared surplus ia the seaiority list maiataiaed at 

Bandi Kui Uait. It has also been avera:d oa behalf 

of the respo!dents that it is the settled propositioa 

of law that· wheae,,er aa employee is declared surplws, 

it should be strictly oa the basis of last come first. 

go ard as such the applicaat and otm rs were declared 

surplus after drawing a seaiority list of the Unit • 

It has therefore been deaied that the actioa of the 

respoa:ients ia transfeer iag the QPplicaa.t frOm Alwar 

to Neem Ka Thaaa is arbitr~ry or ia violatioa of 

the coastitutioaal provisioas tinder Articles 1-i aad 

16 of the coast.itutioa of 1:.:11«. It has therefore 

been averred that the applicat ioa deserves reject ioa 

at the admissioa stage itself. 

4. I have beam the learned couasel for the 

applicaat as also the respoaients and have carefully 

t.Jq~,oae thrOilgh the ""'terial oa record. 
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5 • The oaly quest ion to l:>e determiued 1ft t:h.t.s 

OA is whether the impugned order dated 26.6.1995 

traasferring the applicant from Alwar to Neem D 

Thaaa bas aot been issued ia the ildministrat iV. 

exigencies but is malafide a.cJ. issued for extraMous 

e oas :lderat ioas? 

6. The argwneat of the learaed cowasel for· the 

applica.at has ))eea that the lmpugaed order dateci 
26.6.1995 ,(Anaexure A-1) bas beea issued merely 
to accommodate the respoateat No.4 Shr 1 MOhaa Lcll 
alld that categorisirag it as have been issued oa the 

basis of the a.pplicaat haviag been deelaxed surplus 
a . . 

isjdisguise to. cover their illegal aetioa. It has -also beea argued by tbe learaed couuel for the 

applicaat that when respoldeat No.4 Shri Mohan Lal 

has been poated to Alwar, it canaot be said that 

there lta.s been ao vaeaacy at Alwar or that there were 

aay grouads to declare the applicaat as a surplus 

peraoaMl. It has also beea urged that siace the, 

Uaioa of Ildia and Divisioaal Railway Maaager (Batt) 

Westera aailway, Jaipur :Divisioa, Jaipur have beea 

made party to the iasta.llt OA, it is aot aecessary 

that aay other persouel/official should be made 
a party to this ~. I a support of his argumeat. 

the leanaed eouasel for the applic&nt has placed 

relia.ce upoa the judgmeat of Rajasthan High Court 

in the ease of Hari MOhaa D::?~evs. State pf Rajaat.haa, 
- . ' . 

c:taqat · Prasad Yadav ~· • State of --
•• /6 
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1\aJasthaa, 1990~l)RLR ::17.1 aid Rajeadra RU.mrar Rawat. 

vs • State of a a j asthaa, 1988 ( 1 )RLR 315 • 

7. oa the coatrary, it haa beea vehemeatly 

~ued by the learned c~asel for the respoa1eats 

tbat firstly the applicatioa is aot maiataiable 

s iace the a\lthor1t1~ by which the inpugaed oaler 

dated 26 .6 .1995 (Aaaexure A-1) has beea issued 

has not beea impleaded !a the Ot\. Secoadly, the 

~~ arqWD!nt has beee that although the applicaat 

q'eqes 11\illaf!des oa part of the ze•poldeats, yet. 

ao detail• aad particllla.rs of aay 8UC:h malafit!es 

have beea givea aad that toe aoaiut ao• of the 

umed or imple..:ted party ia this .ca. It has ~·· 

coate.cle~ by the lee.raed couasel for the resp•:>a:leat• 

that. nepoJW:leat No.4 .Shri t1ohaa Ial beia~ -~seater 

t• tbe applicant as beiag at serial ao.97~" D bas 
-ra 

heem duly trunsfer.t:ed from Actline~o Alwar. It is 

urged &lid deaie:d tha.t the imJ.)ugaed C•JXl~r has bee• 

isa,l&d to accommc:Late respotrle!lt 130.·4 for aay 

l.;:crmed cvU'ft..<?el for the respoldeats bas beell that 
I 

sin~e the se:•i·:n:·if:::t hE•!l to be m::tiatained -~i:::. the 

Uait. lE:ve 1 ar.d r:ott at tbe Stat ioa level, t h~ • 

(Aaaexure R-1) h&Ve issued a v.alid Grder dated 

ia the case of oae Shr 1 Har 1 S iagh has been brollght 

to their aotice ey the uaioa of the Railway EmplQJeea. 

~suppozt of his argUIIBnt, tile learaed cOWlsel fer . 
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the respo.cleats has cited a decisioa of Hoa'ble the 

SGI)reme cou:t ia the case of State of Pwajab vs. 

Chaman Ieil Goyal, 1995 SCC(L&S,) 5.&1. 

8. I h&ve givea a8JC1ous thought to the abl!_;;1 

aro~ats addressed o• both the sktes aad bave go~ 

threu.gh the autlaorities relied upea by the learaed 

cOlDSele. 

9. A perus~J. •='f the ord~r datoo 26.6.1995 

t:~:aRsfe:rr.;d in i.:.h·= ittb!:r~~st of admiaistrat ioa alld 

me.rely ea the basis of his beiag declared as a 

surplWJ persoanel. From the perusal of the seaiority 

list dated 31.3.1995 as also other documellt.s filed 

ill this Ot\, it is evideat that the seaiority ~-~is 

beiag maiataiaed by the respoldeat departmellt at 

Uait level aid 1aot at stat lea level. The a.ct.ioa of the 

respo.:lents therefore 1a traasferri•g aai ill 

declariiag the applicaat as a SU1.--plus employee does 

aot appear to be do• 012 the basis of aay extraaeows 

eonsiderat ioiiS siaee not oaly the applicaJ:at b>.lt also 

persoas falliag betweea serial No.99 tG 103 have 

also beea declared surplus v:lde Aanexure a.-1 dated 

18 • .t. .1995. The argWJeat of the lea.raed C:Oll.llSel for 
tlaa alao beea 

the applicaat,!that this letter dated 18.4.1995 

(ARnexure a-1) "tzas aot received at Alwar Stat ioa 

am ia support of which he has filed aa ea:lorsemeat 

made om his applicat ioa to the Stat ioa Sllpe riateadeat 

~jlrr ::-=_-},=~------:~__,with the rejoimder. A perwsal of 

•• /8 

I 



-----------------~ - -----~ ·-· 

<. .. 

\\ 

-· 8 ·~ 

the eo:lorseneat made oa the applicatioa AnJteXu.re ~-.. 

filed with the rejGilder by the applicant simply 

meatioas that the employee bed ao knar~ledge of the 

letter d-.ted 18.-t. .1995 since it was aot available ia 

the office. However, the afoxesaid letter has beea 

referred to in the tra.asfer order of the applicaat 

which wils issued to the appl!caat. svea if, it is 

accepted for arqilll\eats sake that this letter dated 

18.4.1995 is aot available iD the office of the 

S.tatiOD Superiateadent, Western Railway, Alwar, it 

has no adverse effect oa the veracity of the letter 

dated 18., .1995. The applicant has not dare.tto file 

any affidavit that Annexure R•l letter dated 18.4.95 

is a forged dec:umeat/letter. A perusal of the letter 

dated 18., .1995 (Aanexure R-1) exhibits that it has· 

been addre-ssed to all the Stot.tion S1.1periatemeate 
that.· - ~ 

ilk: lud iag fi}:'il£ Alwar besides to other subord iaate 
' 

()ffices iaclud iag the Divis ioa3.l Secretaries of the 

different Uaioas of the Railways • It caanot bherefore 
ha,r,e 

be said that this letter would aotLcorne to the aotice -
of the app licaat • MOreover the impttgned order has bee a 

issued by the Divisiou.l safety Officer (DSO) western. 

Railway, Ja.ipur ·=/' \4h() bo.s not beea impleaded ia this 

Oa\. as a party. A'AY allegat ioll ma.de by the applic:aat 

regaxdieg ma.la.f:Sde C_) therefore cannot be entertained 

as the law has beea settled by HOR 'ble the Suprene 

Court ia the case of State of Puajab aad others vs. 
Chaman Lal Gl)yal(supra). Ia the aforesaid judgmeat 

HOlt ''ble the Supreme court while deali~g about 

~ allegatioas made agaiast a particular officer 
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ard firdiag that tm charge of ma.lafide was made 

ia a vague maaner by the writ petit ioaer thereia 

~1}) observed: 

"Be that. as it may, in the absence of aay 
clear allegatioa agaiast aay particular official 
am in the abGeace of impleading such peraoa 
eo pomiqe so as to enable him to answer the 
charge agaiast hiJft, the charge of mal.af1des 
caonot be s a.sta iaed • • 

The ratio laid down b'.i Hon 'ble the S•.lprene Court 

in the case of Chama.a Lal Goyal applies with full 

. force in the iastaat case as well. 

10. . Accordiagly, . ia view of the settled P~~oai.trfc)l):.: 

of law, the d(ec'i?s~ioa•relied upoa by the leamed counsel 

for the applicant ia the case of aari .MohaaDube Vs. 

State of Ra.jasthaa ard others (supra) and Jagat 

Prasad vs. state of Rajasthan are of 110 helP, to the 

applicaat. The j\dg~at of aajasthaa High court ia 

the case of aajeulra Kwnar aawat vs. State of aa.1 ast.haa 

(supra) is also aot applicable to the iastant case ~cause 

when aa application is beiag filed alleging malafide 

against aa official that partic1.1lar officer has to be 

impleaded ia the a.pplicatioa as bas beea held by 

Hoa'ble the su.preme coaxt in the case of state ef 

PWljab aad others vs. Chamaa Lal Gcrtal (Supra). 

11. F.,r all the aforesa.td reasoas, I fild that 

there ia ao merit ia this erigiaal applicatioa aad 

is ao illegality or infirmity ia the issuaace 
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of the ilnpugaed or;d.e~ ciated ?6 .~ .1995 (Annexure A-1). 

The issue framed in thiS ~ is therefore answered 1a 

the Re<J at ive. 

12. The original •P.plicatioft being without 

aay merit ani sups1;:ance ~ hereby rejected at the 

admission sta.ge with ne> order as to the costs. 


