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OA 378/95
G.P. Meena son of K Shri Sampat Ram Meena aged around 46 years
resident of. outside Delhi’ Gate, Alwar. Presently posted as

Assistant Engineer (Est;),~office¢of Telecom. District Engineer,

Alwar.-
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...lApplicant

v . - _ VERSUS
" S . o >

0

1. . Union of India. '~ through  Secretary, Ministry of

Telecommunications, .Department of Telecommunications,

Sarichar Bhawan, New Delhi.

-

2. - Chief General Manager, Telecommuniéétions; Rajasthan

\ 4
- ’

. Citplen jaipur. -

~ . . ' . !

... .Respondents.

, Mr.'Rajenara soni, Counsel fof'the applicant.

‘Mr. Bhanwar Bagri, Counsel for the respondents. N ' -

CORAM o o - o / _ A

Hon'ble Mr. S.K. Agarwal, Member (Judicial) ' - '
Hon'ble Mr. A.P. Nagrath, Member (Administrative) '
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¢ ' _PER HON'BLE MR. S.K. AGARWAL, MEMBER (JUDICTAL) .
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In this OA filed u/s 19 of the-Administrative Tribunal's

Act, applicant makes a prayer that adverse remarks in the "APAR

: for the year 1993-94 be expunged and respondents be directed to
considered the applicant for ‘promotion on . the post of Senior
A551stant anlneer w1thout taklng into ‘consideration the adverse

remarks agalnst which representatlon has not been decided.

~

.2«  Following adverse remarks for,thelyear 1993-94, pertaining

* to.e applicant, Were cofimunicated to the applicant:-

7 . N

"Part IIT - Assessment of Reporting Officer.

' 1(b) General Comments on the results ) Poor

achieved and the’qualtty of per-
formance = and application of
knowledge, delegated "~authority .
and conceptual and professional -

skills on the job.

2(1) Commitment to the tasks Lack of initiative.

- assigned. o : ' D . -

(ii) Devotion to duty. : ' , . Poor

3. ‘ Please 1ndlcate lf on any of the Oral counsellings were
items in ‘this. part, the Reporting given, the results were
Office. administered any written -or [ ¢ positive. -
oral .warning or, counselllng and how

the officer reacted thereafter. '

\

:Bart-.IV'hr Remarks of -the Reviewing'-officer -
4. Is the Officer reported upon Not suitable for any
- specially suited for particular  Jjob.
job ? If so, the nature of C 7

placement should be suggested.

3.* The facts of. the case, in brief, as stated by the

applicant are that.in the APAR of the applicant for the year
1993-94,: the aforesaid adverse entries were made, which were

communlcated. to the appllcant v1de letter dated 2.8.94 The |

appllcant submltted representatlon agalnst the aforesaid adverse ‘

remarks: v1de representatlon ‘dated 5.9.94, Wthh is still pending.
It is stated that appllcant put in more than 12 years of serv1ce
as Assistant anlneer but, due to these adverse remarks, promotion

to the appllcant on the post of Sr. A551stantrEnglneer was denied

“/’,,__‘ ' ' ‘ » - . '__“ ;‘ .....3/—
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in the year 1994. -It is stated that adverse remarks given in the
) " " APAR of the appllcant for the year 1903 94 are wholly unjustlfled
\ »and without any basis. The Reviewing Authorlty s remark ‘that
applicant is not suitable for any job is wholly unjustified and
unfair and thus /the Reviewing Authority has ‘usurpt. - the function
of the Screening Committee. Tt. is also stated that applicant
resumed . duty at ‘Sikarv on-.1.2.93. _He was transfered from Sikar to
Alwarvide order dated 25.3.94. During his pesting' at Sikar,
‘applicant remained  on duty only for 25, daye and he remained
mostly "__ on -leave becauee Départment _has. _73 fferently
: 1nterpretted the interim dlrectlons given-by Z\ddltlonal &' Session
‘Judge, Alwar. Tt is stated that appllcant was not hav1ng good
relatlons with Shrl R.D.. Gupta, DlStrlCt Telecom Engineer, qlkar.
who" was the reportlng offlcer of the applicant and applicant has
challenged _the transfer order, Shri- Manjeet _Slngh, General
Manager Telecom, respondent'no; 2, had become biased ‘against  him
and hence as’ z; Reviewing Authority, he has feportea adverse
. remarks, as above. It is also étated 'thetse’adverse remarks do
not ‘depict the true and correct picture of. the assessment o:? work

as Reporting officer or Reviéwing Authority are ‘supposéd to write

.. .APAR based on objective - considerations. The a‘.dverse remarks -

recorded must be _'supéc;afted at least w1th two instances,
therefore, are all unjustified, and unreasonable.' No advice,
\ -

guide'lines/assis'tanc,e was provided to the applicant to correct

the fault and deficiencies .and these adverse remarks were given

with view to prepare- a.vase against the applicant to _der.iy him the-

promotion. Therefore, are Iliable to expunged. -

~ ~
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4, Reply was filed. It is stated in the reply that applicant
-was. found unf:Lt for promotlon on the post of Sr. Assistant
. Enginéer by the Screening Comm1ttee on.tﬂe -basis of record and

hence he -was not promoted. It :Ls denied that action of the

respondents is unreasonable and arbltrary. Tt is admitted that °

representatlon flled by the appllcant icz ‘subjudlce_ ‘It is also

stated that applicant. has failed to, establlsh blas against his

R ti f R A

eporting - Officer/ ev1ew1ng uthorli};ﬁch iLs sei% os E;ci ;:r?sgtor%h?t

appllcant remained absent for 466 days,\ aml shows lack of

devotion of duty. It is denied that - adverse remamks, as recorded
e 8 o e

in . the APAR of the applicant are without sany basis or are

unjustifi-ed/unreasonable.‘ Hence 'it is stated ';c_het‘ applicant is

. not entitled to any' relief sought for. An Additional Affadavit,
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was also flled on 17.1.96 stating . that representatlon filed by
the applicant on 5.9.94 was dlsposed of by +the Competent
Authority vide order dated 9.1.96 (Annexure AA-1). ‘

7
2 .

‘5. Heard the learned counsel For the partles and ‘also perused
.

the whole record. ,

6. The purpose of ACR is to help the 1nd1v1dual to recognise

the areas . of deficiencies and makes efforts to overcome his
deficiencies. ngréggarks in the’ ACR have direct bearlngs of the
growt@ﬂ_QﬁTEbSNof thevlnd1V1dual These are requlred to recorded
with great care without prejudice. The Reporting Officer is
required to write down the ACR of the official subordinate to him
acording to rules and'regulations provided for the-purpose. He
o - must have a deflnlte base to write adverse remarks against the
concerned offlcer with, certaln ;nstances and - he should also

» ensure that an opportunity was given to the applicant tonrectify

} those shortcomings which ‘'he ‘has noticed from time to time.

- . + 'Instead of giving vague and :Qeneral remarks) ~the Reporting
© Officer while making _sdverse entries must indicate specific
instances’where'the Officer reported upon, in the assessment of

the reporting officer, has been found wanting. -

7. ' TIn State.Bank of Tndia & Others vs. Kashinath Kher & others

(l§96) 8 scc 762, Hon'ble Supreme Court. pointed out that the
object of writing the CR is two fold i.e. to givem an opportunity

- } to the -~officer to remove def1c1enc1es and to inculcate
' dlSClpllne.<ngyﬁly,lt seeks to serve jimprovement of quallty and

eycehence and, eff1c1ency of public serv1ce.

8. In Sukhdeo Vs. Commissioner, Amravati Division (1996) 5 sCC
103, it is also laid down -that attribution of ‘malice. and
arbitrariness to reporting and reviewing officers who are not.

" ”1mp1eaded as respondents and who have 'no opportunlty to explaln

their conduct, could not be accepted. -
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~

- ' ~

9. <« TIn UaP;:Jal‘Nigam'Vs.-Prabhat Chandra Jein, (1996) 2 8ccC
363 their Lordship held .that for down grading the ACR,. the

. authority has to‘record the reasons- and inform the aplicant in

the form of advice. =
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10. Tn M. A'“Rajasekhar vs. State of'Karnataka (1996) 10 sCC 369
their Lordship .stated that, the superior authority is obliged to

guide the subordinate by p01nt1ng out his deficienci and since

ERE

thlS exercise has not been done, the said adverse remarks was

stated to be not consistent w1th law.
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ll. In State of U.P. vs. .Y.S. Misra, 1997 -4 QCC'7, it is 1laid

down by the Apex Court that a confidential’ report is written to
enable an emplopyee to- improve. his performance in public serv1ce.~
This should be a good input and catalyst-to enable.the employee
to strive towards excellence in accordance ith Article 51-A of .
the‘JConstitution ‘as a fundamental duty in all spheres' of
individual collective activity. The ‘second guideline 1laid down -
was that there should be complete objectivity ‘in’ writing a
confldential report because it is primary respon51bility of the
reporti and reviewing Ofcher. The third guideline was that the
confidential _report needs to be written accurately on the basis
of facts. The reporting and rev1ew1ng offlcer should confront the,
reported officer with the facts and the adverse 1nference before

forming an opinion to make an adverse remark so that the

reported officer gets an. opportunity either to improve himself or

_to explain his conduct.

12. On the basis of above legal-position, it can be said that

ACR' must have been written according to rules & regulations
: ; T e .

provided dﬁ%ithe' purpose' and there must be ‘a defihite base to
record the adverse temarks in the ACR of the officer concerned
with certain' instances and the official. concerned must be given

opportunity to . 'rectify those shortcomings which have been noted
- i . N . s ) . { . .

A

. by the reporting & reviewing officer. ' -

-
'
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13. . In the ihstant case, Reporting/Reviewing Officer did not

have any basis for ' the adverse remarks as 'communicated to “the

applicant No opportunity was glven to the applicant to rectify

) the def1c1enc1es -as. -noticed by the, competent “authority. No

spec1f1c instahce has been .made a basis for these adyerse
erltries. .While recording adverse entries, it was the duty of’the ’
authority concerned to record reasohs. which has beén’ alleged by(
the applicant that unjustified & mmxpsow&ﬂe remarks arée given in
‘the ACR of the applicant so that” promotion can be denied to him.
We are constrained to observe that these- adverse remarks had

w1thout any basis with a.v1ew to: deprive the aplicant from the
fruits of promotion, which are liable to he.expunged.
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14. - As the promotion to the applicant was denied on account

these adverse remarks against him. If these adverse remarks are

~ declared as nonest, the applicant- will be entitled for promotion
when his juniors have been bromoted in the year 1994. In ‘the

- 1ight of discussion, as above, we direct the respondehté to treat

the adverse entries recorded in-the ACR of the applicaht for the
year 1993-94 as nonest and direct tﬁeﬁ to\expungg.;Respondent§
are also directed to consider them candidature of the applicant
for ptomotion on. the post of Sr: Assistant Engineer-from the date

his juniors were promoted and for this purpose‘a Review DPC" be

~ convened within a period of - three months from the date of receipt

of ahcopy of‘this order and_if applicant is. found suditable, he is

entitled to all consequential Benefits. 1ITn the Ffacts and

. O . . s o - : . .
circumstancey, this case, applicant is also entitled to a special
cost of k. 1000/~ which shall be recovered from the officer” who

has entered the adverse remarks in -the ACR while' conducting
b ; . 7

" review and  which remarks were taken into ‘account for denying

. A
promotion to the  applicant. ‘

(A.P. NAGRATH) S “ (S.R. AGARWAL)
MEMBER (A) ~ o . 'MEMBER " (.J)
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