L9

>

{

A8

| aD

IN THE CENTRAL ADEINISTRATIVE TIRIBUN2L, JATPUR BENCH, JAIPUR.

(1) ©C.A.Nc.267/95 - Date of créer:|97 5y
Hari Mchan, S/c Sh.E?Baré L&l Jatf, R/c villege Thingls
Mant Town, Sagajmadhcpurm laet erplcyed Extra Departmrental
Mail Man in the O/Z fub-Reccrc¢ Officer, RMS, Sawsirachcpur
' ...Applicant.

Ve.
1. Union cf deia thrcugh Secretary tc the Gevt. c¢f India,

Mini.of Cemrrunicetion, Deptt. cf Fcests, Dak Phawan,; New

Delhi.
2. The Senior Superjntendent'oi RrvE8, Jaipur Divieicn, Jaipur.
3. Sub-Record Officer, RME, Jeipur Diviesicn, Sawesimradhopur.

"...Respcncdents.
(2) O0.A.No0.2372/95 ) 4
Mchen Lal Yogi., S/c¢ Eh.Manai Lal Yogi, R/o Village
Thingla, Distt.Sawaiﬁadhopur. erplcyed Extra Depertmental
Mail Man, O/o Sub-Recordé Cificer. RMS, Sawaimachopur.
Applicent
‘ Ve.
1. Union c¢f India thrcugH Secretary .tc the Gevt. cf ‘Inéie,

Fini.of Communicaticn,. Deptt. cf Pcets, Dak EBhawan, New

Delhi.
2. The Senior Superintendent cf RMS, Jeipur Divieien, Jaipur.
2. Sub-Recoré Officer, RMS, Jaipur Division., Sawaimachocpur.

. ..Respcndents.

(2) O.A No.191/98
1. Hari Mchan,. S/o S8h.Bihari Lal Jatt, R/c village Thingla
Mant Towng Sawaimadhcpur, lest emplcoyed Extra Depertrental

Mail Man in tHe O/o Sub-Record Officer, RVS, Sawaimachopur

2. Mohan Lal Yogi. S/c Sh.Managi Lal Ycgi, R/c Villege

Thingla, Distt.Sawsimadhopur, emplcyed Extra Departrental
Mail Man, O/c Sub-Reccrd Officer, RMS, Sawaimachcpur.

...Applicants
Ve.

1. Union of Indiea through Secretary toc the Gevt. of Incdie,

Mjnj.cILCombunjcatibnn Deptt. co¢f Postse, Dak Bhawan, New

Delhi. A _
2. The ‘Senicr Superintenéent cf RMS, Jaipur Divieion, Jesipur.
z. Sub-Reccrd Officer, RNMS, Jajpﬁr Divieion, Sawsimadhcpur.
_ ...Respénéents.
Mr.Shiv Kumer - Councel for aspplicants '
Mr.V.S.Gurjar - Counsel for responcents.
CCRAN:

;e

Hon'ble Mr.S.K.Agarwal, Judicial Member

Bon'ble Mr.N.P.Naweani,; AcSmrinistretiv€ Member.
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PFR HON'!'BRLF MR.S.K.AGARWAL, JUDICIAL MEMBER.

Facte of all these O.As are cormen 2nd 8 commen questicn
cf law ie invclved “in the afcrementiohed 3 O.As. therefore,
these O.As are disposecd of'by a cormon ordef. '

2. Applicants Hari Mohan Jatt in 0.3 No;367/95.and Mchan Lal
Yogi in 0.A No.273/95 have' prayed befcre this Tribunal te
direct the respondents to assign the duties on the pocst of EDMM
in Sub-Record Offjcgr'é cffice at Sawaimachopur and to allow

all consequential benefits including the arrearse of esalary

~alongwith interest at the market rate.

3. Applicants Hari Mohan Jatt and Mohan Lal Yogi in 0.2

No.191/98, have made-a>prayer to déciaré the crder at Annx.Al-A

.as arbitrary'éndlillegal ancé scughf relief tc aquash and =set

aside the impugned order end tc direct the responéents to take
the applicants on duty.

4, Facte of the cacses as stéted'by the applicants are that to
1ill-up certain vacancies of Fxtra Departmental Mail Man, the
narés of eligible candidates were sponsored by the Empleoyrent
Exchange,‘Sawajmadhopur,.the names- of the applicants were also
sponsored . alongwith 6thers. The applicants were called fcr
gelecticen on 12.12.94 and. ocrder cf appcintment was issueé to
the applicants on 12.12.94 against th® existing vacancies. The
applicants took—dver< charges of the pest cn 13.12.94. It is
stated that the applicants were worked only for cne day ané
thereafter they were not ascsigned any Jduties after 14.12.94. It
je also stated that the applicants are duly se]ected cendidates

after. fecllcwing the due -prccess cof law and they have been

_appecinted by the compétent authority. They t ook charge of the
post in pursuance of the order of appointment issued by the

‘ccrpetent authority but the respondents dic¢ not assign duties

of the post to the appljcants which was prima facie arbitrary,
illegal and in cclourable exercise cf pcwers. It is also stated
that once the applicante have taken over the charge of the
postey their services cannct be"terminatgd without fellowing
the-proceGUre laid down in the relevant service rules. No crder
of termination was ever issued, no show cause notice was issued
to the applicante before the nonassignment c¢f Juties. Now the
respondents are filling-up ‘these two 'posts;' therefore, the
applicants have filed these three 0.As for the relief mentioned
above. )
5. Reply was filed. It is estated”in the reply that respcnéenf
Nq.?-had%directed to responéént No.3 nct tec teke the applicantse

on duty in pursuance of. their orcders cf appcintment dJated
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13.12.94, but respondent Nc.3 had ignoreé the dJdirections cf

"

respondent Nc.2, therefcrem‘thé applicants cannct take benefit
out of an illegal order of regponcCent Nc.2. It is tfurther
stated that preference was to be given tec casual labourers whce
worked mecre- than 240. dayes in cne calander year, therefore,
respondent Nc.2 had given Jirections to respondent No.3 not to-
allcw the applicants on Guty;:but résponéent No.E ignored the
directions. It is further':stated that the applicante only
wofkedf for a day by virtue cof the='illega1 créers  of their
higher authority., therefore; the applicents cennct claim any
benefit out of thel illegal orcers. It is elsc stateé .that
against respondent No.3 action for Sisobedience is being taken .
and the appointment of the applicants was purely provis Jonal as
per the terms and 'cono;taons cf the apponntment crder,
therefcrey - the appljcant=. have no céce and thecse C.As are

devecid of .any merit and liable to be dismicssed.

6. Heard the learned ccunsel for the part:ec‘ano aleso perueed'

M

the whele record.

7. The learneé ccunsel for the applicaht hae argued that

‘services ‘of' the applicants can be terrinated after their

jeining within afperjod cf 3 .years under Rule 6 cof E.D.Agente
(Conduct & Service) Rules but nc such action was taken by the
respondént s, therefore,. ncnassdgning " the Cuties tce  the
appljcantsgwjthout any rhym cr reascn and not paying the sélary
to the aspplicants is prima-facie illegal. On the otherhand the
learned counsel for the respcndents has argued thét respondent
No.2 gave -directions to: responCent  Nc.2 not tc &llow the
applicants to take-cver the charges but in spite of this fact,
respondent. No.3 . alloweé the abp]icants_ by ignecring the
directions of his higher authority. Therefore, the applicents
cannot take advantage of the. illegal acticn cf respcndent Nc.3
andé the applicants have no cese in thies way.

8. We have given thcughtful censideration . to the rival
contentions of both the parties ané also perused the whole
reccrd. ' ) ' A

9. - It ies nct dJisputed that the appijcants were‘selecteé on
the postA cf E.D.Mail Men {fcr. the cffice cf the Sub-Reccrd
Officer, .Sawaimadhcpur efter fcllowing the Jue process cof
selecticn andfthereafterﬁ;thémapplicénts were given appcintmrent
on 12.12.94. It is aleo an undisputed fact that appointment tc¢
the app]jcants'yas given bY-the—cbmpetent autherity and they
took the .charge of the posts in pursuance cf the sppcintment

crder dated 13.12.94 issued by the competent authcrity. It is
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. also nct disputed that after 14.12.94. no work was agesigned to

themw. _

10. No order of términation-under Rule €& c¢f the E.D.Agents
(Conduct & Service) -Rules, has ever been issued to the
applicanté. No notice to. show cause or opportunity-of hearing
was given to fhe'éppljcants before taking the decigion by the
respcndents nct asgﬁgnin@_duties cf the post on which they were
appointed and they have joine¢ in pursuance cf the créfer cf
appojntment.issued by the competent authority. .

11. “Althoﬁgh temporary/provisional appcintwent cf E.D Agents
with etipulation that it woculd be terrinable at any .timre
without assigning . any reason - can be terminated on
adrinistrative grcunds as per provisicns given in Rule 6 of the
E.D Agents (Conduct & Service) Rules. PBut nc such corder has
ever been passed/issued by the competent authority uhder the
faid Rules. Appocintment of F.D Agent can not be cancelled by an
authcrity higher in rank to the appointing authority. In cther
werds, -higher authority than the appointing autherity has no

power to review the appcintment -of E.D Agents as it has been

held. by catena of judgments cof different Tribunele. In Tilak

Dhari- Yadav Ve. UOI & Ors, Full Bench cf Allahabad Bench of the
Tribunal has reiterated that authority higher thah the
appcinting authcrity hes nc power tc review the appointment of
an E.D.Agent. '

12. In the instant case, it ie. abundantly clear that the

.respondents djd‘nbt assign the duties to the applicants without

giving an oppertunity of hearina tc¢ the applicants. No order of
termination has ever been issued against the applicants and it
alsc appears that the respéndent departménté] authcrtiees have
tried to fill-up these two pcste which je evident from the
ietter at Annx.Al-A fileé with O.A No.191/98. Therefcre, we are
of the considered view'that actien of  the fespondents nct to
aseign any duty to the épp]icant ‘ig. prira facie illegal,
arbitrary and in contravention of the Rules and provisions of
the: Ccnstitution c¢f. India. Since -‘the appointmrent of the-
applicantes is still subsist. or it has not been terminated by
any order of termination,. therefcre, ‘appcinting any other
person on the post which the applicents are holding is alsc not
sustainable jﬁ law. ‘ . |

13. The. learned counsgl for the applicents alsc submrite that
the- pcets on which the;appljcants were appointed in pursuence
of crder dated 12.12.94 are still lying vacant and there is nc

trouble tc take the applicents on duty on the posts on which
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they were appointed. The learned counsel for the respondents

5

did not object the said contentién.

14, We, therefore,. allcw all thesé 3 0.BAs anc¢ direct the
respondents to assign Juties tc the applicants cof the post on
which they were appointed vide  crder of appointment dated

12.12.94 within 4 weeks from the date of receipt of a copy of

this corder. The applicants are not entitled to salary on the

basis of the principles of no werk no pay. But the pericd w.e.f .
15.12.94 till the date of rejoining by the applicants will be -

regu]ariéed according to the rules and it will not be treated
as break in service for the applicante. The letter at Annx.A1-A

filed with 0.2 No0.191/98 is hereby dJdeclared as nonest. The

respondents are directed not tc. make any appointwent on the

post of F.D.Mail Man in the cffice of the Sub-Record Officer,

Sawaimadhopur against the applicants as they are alreédy
appointed on these posts. *
15. With thHe above directions these 3'O.As are disposed of

with no order as to costs.

(N,P.Nﬁﬁgg?g’f o Y (S.K.Agarwal)

Memrber (2). : Merber (J).



