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Il THE CEUTFAL ADMIUISTRATIVE TRIEUNAL, JAIFUF EEMCH, JAIFUE.

0.2 12,250, 55 Late of irder: | / g'/ YT
Smt.Maltli Madhular Fale, &/o Sh;ri Madhubar Govind Fale, F/c J.M.
Marshal, Mala Rcad, Ecta.

f..Applicant.

Vs.
1. Unicn <of India through Chairman, Central EBxcize & Custans, lew
Delhi.
Ze The Commiszicner, Central Excisze & Custems, Jaipur.
2. Fay > Acccunts Officer, Central Excize & Custcms, Jaipur.

. . .Respondents.

Mr.V.P.Mishra - Cmunsel for applicant
Mr.F.l1.Chrimal - Counsel for respondenca.
CORAM:

Hon'kble Mr.S.F.Ajarwal, Judicial Member

Hon'ble Mr.N.P.Mawani, Administratives Member.
PER HOIT'ELE MR.3.F.ASAEWAL, JUDICIAL MEMEER.

In this Original Application under Zec.l® of the Administrative
Trikunale Act, 1925, the applicant males the following praysrs:
(1) that the impugned actiin of the respondents treating the pervicd of

akbsznce az interrupticn’/break in szwvice rasulting in forefeiture of

past servicese of the applicant may ke declared as illegal, vaid and
_ineffective.

(ii) that the respondents may be directed te treat the entire servics
of the applicant az continucus ard qualifying service for the purpese of
rensicn and other retiral kensfits.

(iii) that kased on qualifying service, the respordents may he Jdirected
tc determine the penzion, DOFG and computed value of pension, stc, and
pay the arrears to the applicant as a result of ravision of pension,
[CRS, etc, with interest.

2. In brief facts of the case as stated by the applicant are that few

days before her retirement cn 21.3.90, the applicant has come to know




that fipalisatizn of her pensicn iz heldap due to nonregqularising
unauthorised aksence frem 11.12.52 to 21.5.85. The applicant submitted
an application cn 22.2.90 for condonaticn of the pericd of unauthcrisad
abtsence. Thercafter she came Lo lnow from ERC (Ahm:.AZ) that her past
services are forefeited as a result of .unauthc;rised aksence. It is
stated that the applicant was not =32 cd with any show cause notice as
rer thz provisions given in FR 17-A. It iz stated that pension papers
were prepared treating tﬁe applicant continuous in aervice but kecausze
of the impugned action of the resp: »ndent.., pension and other retiral
benefite were reduced which acticn is ex facie illegal, unfair, unjust
and unreas-nalle and als: in viclaticn of the principles of natural
justice. It iz =tated that the pericd of aksence not covered by leave
cught to have heen treated as dies-non as par Govi. of Indla decizisn
dated 12.9.1952 and shculd have kesn condoned sus metu for the FUrpazse
cf penzicn. Therefore, the order dated 5/19.5.95 was i=sued
mechanically with:ut a[:pll-_ ticn of mind. It is also stated that in the
disciplinary proceedings the applicant was let off only with warning,
therefcre, the pericd of unauthorised abeence shculd have heen condoned
under Rule 27(2) «f the Fension Fules, 1972, In view c_'f the akove, the
arplicant filed the 0.A for the relief as enti‘:nnea above.

2. Reply waz filed. In the reply, it is stated that provizicnal
pensich crder was asrved upen the applicant on 30.3.90 whereas the
arplicant filed the 0.2 in August 1995, therefire, the same is karred by
limitaticn. It is alsc ztated that the original name of the applicant
was Misz Tara Mahadev Thomes which was latercon changed as Malti Madhukar
Fale and she remained wilfully aksent from 11.12.42 to 21.5.68. It is
further zstated that before deciding her pensicn case, condenacion of her
unauthcorized aksence was considered kut her caze was not found fit and
cshe was informed accordingly in response to her representaticn dated
D595, vide letter dated 19.5.25% and the decision of the compstent
authority regarding interruptizn and forefeiture of service was

menticned in the PRQ and pensicnary kenefits were givan to her on the
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forefeiting her past setvice Irom 10.2 lJfE tn 10.12.02. Therefors, the

arplicant has no case for interference by chis Trikbunal and this O.A is

deveid of any merit is liakle to ke dismisse

4, Rejoinder was also filed reiterating the facts =stated in the C.A
which is on record.

5. Heard the learnad counsel fcr the parties and alsoe perused tha
whole record.

G Penzicon is a reocurring cause of acticn, therefore, limitation dees
nct cem2 in the way of the ~131m of the applicant.

7. By the impugned action of the respondents, the applicant has been

— _ . .
deprived of pension and pensicnary benefits for a pericd of more than 10

years of her zervice. The disciplinary authority after enqiry, impose
the punishment ~f warning only upcn the applicant and such puniszhment
was impcsed upon the applicant by ta}lng a leznient view locking &o the

gravity <f the charge and circumstance
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as explained by the applicant.
Fule 27(2) of the Penzicn Fulez, 1972 reads az follows:
"Motwithstanding anything contained in sﬁb—rule (1), the
appointing authority may, by <rder, commut retrospectively the
pericd of abemence without lsave az extracrdinary leave.f

8. In DJ3(FiT)'s letter Illo.id12/22/-Vig.-I1I, dated 23.4.82, the
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(j intenticn of Govt of India to help the retired employees haz keen

further anshrinzd in ths following words:
"The cuestion of condonaticn of break in service for the purpeose

of pensicn rules may be conzidered sﬁo motn without waiting for a
reprecentation from the affected officialz and crders issued =0

thaL the retirsd employees are not put to financial hardship. It

is rejuested that these instructicons may be brought te the nctice

of all the appointing autheritizs for their information and

2. Oon the fperusal of the concering record produced Ly the

respondente, it appears that relevant papsrs were not traceakle and
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Deputy Collector ( P&V)v waz of the view that under Fule 27 of Pensgicn
Fules, 1972, alke=ence should be condoned to facilitate in finalisirkg ths
g»ensic‘n case and provisions of F‘.ule ‘28 of the Penficn Rules are not
applicakle in thiz cass. eq nltimately, the oompetent authority did 'nc»t
like to condone the pericd of absence but he has not menticnad the
detailed reasons for not condoning the pericd of unal.lt'hcvrised. akeence of
the applicant and the -::vrnpei:ent autherity also did not appreciate the
facte and circumstances of the casze while vcc:nysidering the t:eri-:d of
unauthorised absence for the purpese of pensicon.

10, We have considered the provisions given in Fule 27(2) of the
Pencicn Rulez, 1972 and also perused the relevant circular issued for
thie purpcse and we are of the consider;‘ed view that the r‘sp:-rrdents
shculd have considered the condenaticon of unauthorized absence by taking
into consideration the factual aspect of the applicant's case and the
decision of taking a lenient view while imposing punizhment upon the
applicant.

11. It alao appears that no opportunity <f hearing was given to tha

applicant before issuance of the crder under FR 17-3. It iz a settled

0]

rositicn of law that any crdsr which entails civil consszquences,
cpportunity to show cause ‘hearing must ke given by concerning department

gc that the delinjquent can put up his grievance hefere the ccncerned

~authority and he may b2 heard before passing any cordsr. But admittedly,

in thiz casze, the applicant was not given any cpportunity to show cauvse
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kefore ths forefeiture of the =zeéervice fLfor the purpose of penzion,
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depriving her the pensicon pensicnary bensfits for the perizd of more
than 10 years.

12. On the kazis of the foregoing, we are of the considered opinicn
that the arplicant is entitled to the relief scught for.

12. We, therefore, allow ths 0.2 and direct the respondents Lo
detzrming the gensi»\:»n,’pénsi«:»nary benefits payakle to the spplicant after
condening the pericd of unauthcrised absence from 11.12.62 to 21.5.65

and not to forefeit any service rerdered by the applicant for the




purpcse of pensicn. After determination cf penzicn in the manner as
stated abcove, the applicant will also ke entitled to érrears of pensicn
ard pensicnary kensfits. In the facts and circumstances of the case, the
applicant shall not ke entitled to any interest on the arrzars of
pension and pensicnary benefits. The whole exercise must ke completed
within a paricd of ¢ montha from the date of receipt of a oopy of this
order.

14. No order as to costs.
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(M.F.lawamhl) " (8.F.Agarwal)

Mrmber (A) Member (J).




