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- including the service of 2 years as EDBPM Khandewala.

| | | R
"IN THE CENTRA# ADMINISTRATIVE TRIBUNAL,‘JAIPUR BENCH;.JAIPUR.
0.A.No.347/95 - Date of order: ',2_-9] 9)W
Nand Kishore Bairwa, S/o Onkarlal, 'R/o Vill. & Post Khandewala,
| Tehsil Khandar, Distt.Saﬁai Madhopur working as EDBPM cum EDMC. |
- | . \ ...Applicant.
Vs. ‘ |
1. Uriion of India tHrough }:he Secretary to the 'Golvt; of Iﬁdia, Depft.

of Posts, Mini. of Commnications, New Delhi.

2. Chief Postmaster General, Rajasthan Circle, Jaipur.
3. Superintendent of Post Offices, Sawaimadhopur Divn, Sawaimadhopur.
4. Director Postal Services, Jaipur Region, Jaipur. . e

5. Sh.Ram Bharosh Jangid, S/o Hazarilal Jangid, Vill. & Post.
) j
Khandewala, Distt. Sawaimadhopur.

.. .Respondel;lts.
Mr.K.L.Thawani - Counsel for applicant
Mr.K.N,Shrimél - Counsel for respondents.
CORAM:
Hon'ble Mr.S.K.Agarwal, Judicial Member
Hon'ble Mr.N.P.Nawani, 'Adlninistrativé Member | «.

PER HON'BLE MR.S.K.AGARWAL, JUDICIAL MEMBER. i

- i

In this Original Application under Sec.l9 of the Administrative

Tribunals Act, 19085, the applicant makes a prayer to quash and set

+ aside the impugned order Annx.Al as violative of Articles 14, 16 and 19

of the Constitution of India and to direct the resbondents to make fresh

selection and to consider the applicant for a'ppointment as Extra-

Departmental Branch Postmaster, Khandewala on regular basis giving due

weightage of continous service for more than 13 years as ED Agent

-

li

2. Facts of the case’ as stated by the applicant are that he was
appéint;ed as ED Mail Carrier (EDMC) Khandewala-on 1.3.82. It is stated

that due to the resignation of the regular EDBPM, the post of EDBPM fell

vacant on 1.5.93 and the applicant was given ch;rge of EDBPM Khandewala
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in addition to his own duties. Thereafter he is working sincerely on the

post of EDBPM Khandewala alongwith EDMC post. It is stated tha(t the

Superintendent of Post Offices, Sawai Madhopur invited applications for

_the post of EDBPM Khandewala vide Memo dated 9.3.95 instead of issuing

regular appointmeﬂt order to the applicant. He also applied in response
to the notification so issued but the Supdt.of Post Offices, Séwai
Madhopur with extraneous consideration illegally made seiection of Shri
Ram Bharosh Jangid as EDBPM vide order No.AH 200/PF dated 5.6.95. It is
stated that the applicant p’;lt in about 13 years of service and he
fulfills all the requisite gualifications for “the post of EDBPM but the
Supdt. Post Offices, Sawai Madhopur in arbi;rary, illegal and
discriminatory manner selected Shri R.B.Jangid on the post. Therefore,
the applicant filed the O.A for the relief as mentioned above.

3. Reply was filedr In the reply it is stated that dué to resignation
tendered by Shri B.L.Balodia, working as EDBPM from 1.5.9;'3, the
a§p1iéant'suo mottu took the charge from Balodia as at that relevant
time the applicant was working as EDMC, Khandewala. It is stated that
resignation of Shri B.L.Balodia accepted on 3.6.94 and thereafter charge
of EDBPM remained with the applicant in addition to his own dQuties és
EDMC kut it was a stop gap arrangement only. Therefore, to fillup the
post of EDéPM, Khanaewala, the Employment Exchange, Sawai Madhopur. was
requested to sponsor the candidates and in pursuance to the request, the
Employment Exchange Officer informed vide letter dated 17.7.93 that for
the post of EDBPM no person has registered name with the Employment
Exchange. Therefore, the vacancy was notified fixing the last date of
receipt of the application as 9.4.97. Nine persons were applied
including the applicant. One Shri R.B.Jangid was selected for the post
of EDBPM as per the existing and prescribed norms/rules. It is stated
that the applicant was awarded with a .penali;_y of debarring him for
appea;ing any \departmental examination' for a period of two years vide

order dated 5.5.94 by Supdt. of Post Offices, Sub-Division,

Sawaimachopur, which was inforce on that date and thus over all
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assessment of past services of the -applicant it was not considered

w

proper to offer him appbintment on the post of EDBPM. It is also stated

that the appliéant failed . to produce the requisite certificate
) .

suppqrting adequate nfleans of livelihood as required under the rules. He
also did _not produce the mark sheet of his secondary éducati_oh. It is
also stated that after following the procedure established by law/,
respor}dent No.5, Shri R.B.Jangid was selected'an‘d was given appointment
on tl';e post of:EDBPM and thel applicant was put off from dutyi on 31.7.95.
It is ‘also stated that the applicant was a reéident of Viilage Katar
which is 2 Kms away from Khund Branch Post Office and the person who was
selected’ belongé to the village Khandev'valé iﬁself. Therefore, it is
stated that there has not been any illegality‘,- infifmity or
arbitrariness in selecting Shri R.B.Jangid for the post of EDBPM and the
Japplicant has né case for interférence by this Tribunal. Therefox;e, the
applicanﬁ is not entitled to any relief sought for. |

4.  Rejoinder has also filed which is on regofd.

5. Heard the learned counsel for the parties and ‘also perused the
whole fecord. 4 |

6. The learned counsel for the applicant has argued that by ignoring

the claim of the applicant being an SC candidate having 13 years of

experience as EDMC \énd about 2 years as EDBPM, the respondents have

selected S;hri 'Ram Bharosh | Jangid, illegally with extraneous
consider‘ations. The counsel for the appl.icant.»has alsé argued that the
post in que_sfion should have been filledup. by tfansfér of the applicant
rather than_by recruitment. | |

7. On the other hand the learned counsel for the respondents while
objecting the arguments of the counsel hfor the applicant; he ‘took the
preliminafy objection that the applicant had earlier filed 0.A No.256/95

Nand Kishore Vs. UOI, which was withdrawn by the counsel for the

applicant and thereafter the 'applicant filed this O.A reagitating the-

same relief. Therefore, the présent 0.A is not maintainable as barred by

\

t':_he principle of resjudicata. In support of his contention, he has



- )
3

g

\N&

1

referred M/s4 Rajasthan' Art Emporium, Jodhpur Vs. Rr;jas{:han State
Industrial ‘& Investmt_enf Corpn. & Ors, decided by the Rajasthan High
Court, Jodhpur, on 25.8.98 as reported in WLC Vol.l, 1999 page i6.

8. We. have cjiven anxious consideration to the rival contentions of
both the parties and pérused the whole, record. ,‘

9. ' As regards the first contention of the counsel “for the applicant .

is concerned, in D.M.Nagesh & Ors. Vs. Asstt.Supdt. of Post Offices,

Bangalore South, Bangalore & Ors, 2000(2) ATJ (Eu\ll’Bench) Bangalore 259
it was held that no weightage can be given for the work done by the

applicant as provisional E.D.Agent in the absence of any récruitment

rules. Candidate 5ppointed as E.D.Agent on ad hoc basis or on

éfovisional basis or by way of stop gap ‘arranger‘nent are not entitled to
any weightage of experience at the time of recér:ui.tment of E.D.Agent.' The
r;otification issued for the selection of EDBPM, Khandewala, did not
provide ._aﬁy preference for SC/ST category while making\ select'io'n. It is
not the case of the applicént that there was no proper representation of
SC/ST candidate in - the department, therefore, merely the applicant
belongs to SC categ-ory does not make him ehtifle for the selection in

! _
preference to others. No arbitrariness or extraneous consideration

against the res;)éhdents ‘could be established by the applicant.
Therefore, on the - basis of abéve all, we do not find any
i’nfirmity/illegalitﬁ/ in selecting -Shri Ram Bharosh Jangid for the post
of EDBEM, Khardewala. ' ‘ \
10. As regards the éecond contentién o'f the counsel for the applicant,
we may say that the department has a sole discretion whether t;.he post

will be filledup by direct recruitment or by transfer of EDMC. The

. counsel for the applicant also referred the instructions as mentioned in

Swamy's Compilation of Service Rules for Postal E.D staff. We have

e

perused those instwétions but in our considered view those instructions
also. dc; not support the contention of the counsel for the applicant.
Whether the post will be fiiledup by direct recruitment or transfer of
EDMC, the applicant has no right of appointment on the post of }‘E:DBPM.

11. Para 5(3) of the reply filed by the respondents makes it very

clear that the applicant was penalised with a penaity of debarring "him
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for appearing in the departmental. examination for a period of two years
vide memo dated 5.5.94 and in the order so passed it was observed as
“under: | | |
“yi: ¥ Afew w0 ¥ 50 Pased qv ogar € T A% feaie dwar
¥4 wm A/ §T & v F av av &7 av0 gY AT ST
BT Y geTe ¥ doTw 5 PeaT,Puwer e Y 99 wieaTs
¥5T 5HT | & 5T6 TamTa a7 vfa gqfwe g8 | 7o ¥amd’ ¥
sugyTA fr YT TEAT WTAT WTAT o @At ¥, 9% saTer
&9 ¥ariT ¥ Tav Pagsa Toar war ¥,afy @yt & ¥
PaaTa @ 9 GFET @7 VAT A€ oRaT ¥ AT YeT efErer
FoTT g8 6T 9T €raT & | Wiy ¥ sdurer a74 & gfa
ATavaTs o7 Xavge asT¥ 45 faar At ¥ mm ¥ € 0¥y
FUHYTIT &7 g4 a7 YaT¢ Tga g¢ 9 sdarey @7 grivarie®
aThis PeuPa o7 ¥ay go ¥ wfarer & gfd =@ &@ 399Tq
g% gam“ sFETer oY areeha @ TeHT ¥ &Y of a5 W

¥ ¥ ¥ fov PsuTe avar € 1 "HTAT s¥ar € sy 39 a8
¥ YRoTT Yo gfesy ¥ ITaT §74 qedeaT ¥ ST & giesyg ¥
YaT TS JEWm F9ET ATH AT | y '

11. Inview of the above all, we are of the opinion that by not taking
a decision to fill the vacancy by transfer, the department has not used
its discretioﬁ arbitrarily and the applicant has no case for
interference by this Tribunal on this count.
12. As ' regards the contention of the learned counsel for the
respondenté, it is clear that the applicant has earlier filed O_.A-
No.256/95, Nand- Kishore Vs. UOI & Ors, which was withdrawn by the
counsel for the applicant and thereafter the applicax;lt again filed this
0.A for reagitating the same relief. The order passed on 26.6.95 in O.A
No.256/95 after withdrawal of the O.A is as follows:

"Sh.K.L.Thawani - Céunsel for the applicant.

After we heard the case in.detail, the learned counsel for the

applicant sought permission to withdraw the O.A. Prayer is

- granted.

The O.A is dismissed as withdrawn."

13. ° The learned counsel for the respondénts in support of his argument
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has referred the judgment of the Rajasthan High Court (supra). This
Jjudgment of the Hon'ble Rajésthan High Court is based upon the view

taken by the Hon'ble Supreme Court in Avinash Nagra Vs. Navodaya

Vidvalaya Samiti & Ors, reported in 1997(2) SCC 534, wherein-it has been

specifically said that where the first writ petition cﬁallerging the
order of termination of service was witl"xdrawﬁ ‘without‘granting the
liberty by the Court to file a second writ petition, the second writ
petition for that very purpose is barred by principle of cdhstructive

res judicata, therefore not maintainable.

- 14, The above view of the Apex Court and the view taken by the

Rajasthan High Court applicable to. the instant case, it becomes
abundantly clear that 0.A No.256/95 was withdrawn without granting a
liberty to file a fresh O.A and the present O.A No.347/95 was filed by
the applicant reagitating the same relief-, therefore, this 0.A is not
maintainable on the basis of principle of constructive res judicata.

15. In view of above all, we are of the considered opinion th‘a’t‘the
applicant is not entitled to any relief sought for.

16. We, therefore, dismiss the O.A having no merits with no order as

to costs.

(N.P.Nawani)

(s.K-Agarwal)

Member (A). ‘ . . . Member (J).



