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\DMIITISTFATIVE TEIBUMAL, JATIPUR

S.D.Shastri Applicant

Vs.

Union of India & Ors.

Rezspondents
Applicant present in person
Mr.M.Fafidqg ¢ Couns=l forv respdndents
CORAM:
"Hon'ble Mr.Gopal Krishna, Vice Chairman
Hon'ble Mr.0O.P.Sharma, Administraktive Member.

PEP HOMN'BELE MR.O.F.SHAFMA, ADMINISTEATIVE MEMEEFR.

undstr Sec.19 of the Adwministrative
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Trikbunzals Acit, 1985, BShri E&.0.8hastvi, now functioning as
Programme Exscubive, All India Fadio (AIF), Savai Madhopur, has

27.7.95
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izzued vide order Jdat
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prayed that

of Producsrs o Junicr Time Scale of Indian Brozdcasting

Frogramma: Sevvice (IBPS) of AIFR and the conzeguent  posting
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crdera issued vide ordsr dated 21.7.9% may bz guashzd and
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rzzpondents may be divescted
applicant an coption £oo sﬁitchover o the Producticon Cadre and
adopting the nonsclection meihod of promoticon. H: has further
praysd that the vegpondents may be Jdivected to ovrder tha
applicant's promction w.e.f. June 1291 and hiz inducktion in the

Junior Timz Scale of Produciion Cadre of “AIR with all

gequential benafits. His 2till furthevr prayer is thabh Lha
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rezpondents may be Airect:d not to poat any AED (Aszistant

Station Dirvector)/3D (Station Direcior) or the officzrs of

2. The applicant had zlsc prayed for grant of intsrim
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list dizzuzd Ly th: vezpondsnts and maintenance o
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statzd thzac vide crder Jdated 2.8.95, the applicant's prayer for
qrant  of intzvim velisf was rzjecied by the Tribunal. The
applicant had zcowught a vecommezndaicion from the Tribunél through
M.A Nn.410/95 for transfer of rthe O.A and the M.A 1Io.338/95
gezking condonation of dslay in £iling the O.A to the Principal
Bench. He had alsc prayved for urgent hearing of the matter. The

Tribun obszrved that the applicant was frze to approach the
Hon'ble Chairman of the Tribonal for transizr of the 0.A and
the M.A in qusstion from thiz Bench of the Tribunal to any
other Bench. The M.A az zuch was dismizszd on 6.9.95. On

12.5.95L

'7
[

the applicant 2statsd hkefore the Tribunal that his
prayver for transfzr of the O0.A to the Principal Bench made to
the Hon'ble Chairman had besn rejscied. On 19.2.95, once again
the applicant’ prayjsr for grane of any interim relief was
rejected afiter heaving ithe applicant and counsel for the
gapondzncs. on 18.10.95 the applicant's M.A No.4%91/95
containing a prayver for maintenance of statwus gquo with regard

ip' &t AIP, Sawai Madhopur, t1ill the

the Tribunal Ly a dsitailsd order. Thz application was admitted

on 17.11.95

I"h

or- adjudication., On that Jdate the applicant had

(&)

produced before the Tribunal a copy of the ordsr dated 12.11.95
rassed Ly the Hon'ble Suprems Courk. In chis erdsr, the Hon'ble
Suprzms Couri uphzld thz Tri bnnul S action in refusing to granc
any interim vr:lizf to the applicant. The Hon'ble Supreme Court
howsver fovther clavrifizd that any promotions mads would be

subject to the resulit in the main O.A. The applicant's prayer

!'1

for transfer of the cassz from Jzipur Bench of the Tribunal .was

howzver not accedsd ©o by the Hon'ble Supreme Court. The
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Hon'ble Supreme Court directed the Tribunal to dispoze of the
matter as axpediticusly =z possible, prefzrably, within a

period of thres moniths from the Jate of the receipt of the

counter and rejoinder, &itc. The Hon'hls: Supremse Court further
chserved that it was dezivable that the Tribunal may reguest
onz of the Sznior counsel practising in th: Tribunal to assist
the applicanit as hig amicue curias and argue the matter on his
behalf.

that Shri R.N.Mathur, a

D
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4, The applicant himzelf =ugg
Senicr Counsel practizing beifore the Trikunal zit Jaipur may be
appoint:d as his amicus curias. Accovrdingly, at our reguest
Shri Mathur ,Jrecd to act as amicuz curias on behalfi of the
applicant. Further procesedings continusd with regérd to £iling
of “epl~; 2tec. A Misge.Applicsaition, o.5282/95 for production of
he Tribunal by the respondznts was
filed by the applicant. On 3.1.19%6, the Tribunal dirvected that

somz of the vecords mentioned therein should be keapt rzady by

hearing of the @.A, if nzceszary. The applicanct filed yet

=
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another M,A containing a prayer for oconsideration by
Tribunal of "ths suhkstantial questions of facts and law
involved". It was obszrved by ithse Tribunal that since in any

case all quzstions of law and fackts raized by the applicant in
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infructuous and it was dismisszd accordingly. On 7.3.%6, the
regpondents were Jdirected o produce cartain recovrds, 3ome Of

which had hkeen sought by the applicant which includsd the ACR

oF

ossizre of six other officers.

the counzsl fovr the respondents informed us that the
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applicant had £ilsd znother affidavit, copy whereof |
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gqiven to him on 19,2.96., The c<ounsel £or the applicant had
carlizr broughc to our notice that Jday that h: was unawvare

<

abont  £iling o any such affidavit by the applicant. The
Trikunzl hald obssrved that the £iling of the affidavit was
likely to delay dizpozal &f the GJA further in spite of the

directions of the Hon'bl: Svoprems Court for  expeditious

dizpozal of the 0.2, The spplicant, howsver insisted that the

]

idavit zhould be taken on rvrecord =3z it dzalz with certain

=h

af

mportant aspecis of the wmatter. Accovrdingly ithe rvespondants

G. Although the Jdivecitions of the Hon'ble Supreme Court
were that the hzaring should ke complasted zz expsditicunsly as

wazikle, considerabhle Aelay has been caused in the matcsr o

=

Adieposal of the 0OJA by the applicant himezlf who has bean
filing applicaticons and affidavit from time to time. In view of
the fact that the applicant himself
applications and zargusd on these himself, we thought it propsr
not to dany any opportunicy to the applicant in this resgard.
Ultimately the applicant chose Lo argue the matter himsslf at

the time of heaving of the O0.A in @pice of the fact that w= had

qranted adjournmenics on soms ezrlizr occasions when thes counsel

for the applicant conld noit appear for unavoidable situaticonsa

i

0]

guch the Jd=ath
7. The avermznts in the 0.2 ave & hotchpotch <f general

observations concarning the functioning of the  AIR/

DoorDzrshan, facte in genseval, facts velating to the cass  of
the applicant, matters wvegsrding which no velief haz keen

claimed in thiz 0.3, the avguments and citationz of judgm:ants.
It has been svhvremzly difficult for us Lo sork oukb releval

facts and groundz having a Jdivect besring on ths cas:z of the
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applicant for the purpose of disposal of thiz OLA. Howsver, an

empt has been made in this dirsction.

Programme Executive (Hindi spoken word) through UPSC and was
initially poszted at AIR, Jaipur w.e.f. 16.2.1973. He is at
present poziced at AIP 3Sawai Madhopur, w.e.f. Z0.2.95 in the

game capzcity, in the Management Cadre. Ths applicant possezses

geveral  academic qualifications and z2lsc has  lnowledg: of

gzverzl languages through hiz posting
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the country. There haa keen considerakle delay in promotionzs of

Indian Broadcasting (Programms) Service (IBPS Fulzz wers
modifiz=2d in Movember 1990 and  implemented 2till latesr but
meanwhils promoticons to thoss postsd a3 Producsers wars Jiven,
thereby taking‘ away thz gchare of Progvamms Executivss £for

cromotions. Accovrding to the chronology incovporated by the

applicant in the 0.3, IEPS FPules ware notifisd on £.11.90 and

promotions of 45 Prc
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ad hoc promotions to these posts wer: made in June 1993 and
April 1994 snd lst:sr vegular promotions were made vide ordesr
Adated 12,7.94, Furthesr promobticns of Producsrs were mads vide
ovder Jdated 27.7.1995, Inspits: of the fact that the IEPS Fules
were nokbifizd on 5.11.19920, promctions mwad: in Juns 19921 were
as per the old Pulez. The applicant was Acnisd promotion in
Junz 1991 and also ad hoc promocicon in Junse 1993, While
Jranting promotions  in July 1994, the merit ovder of the
wfficera  waz changed, which 2howsd  that  the wethod of
'selection' was adopted in malking regular promotions in July,
1991, contravy to the IBPS Fules and bthe DPC Fulas

2. . Furthey, vaccordijg o the applicant, no objective

critericon haz hkeen adopisd in considering the opticons/choice
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rzlating to allotment of cadrea given by the candidates zesking
promotiona. (The cadres for which coption had beesn invited were
Manzgemeznt Cadre of  AIR, Managemeni Cadre of Doordarshan

Production Cadre of AIF and Production Cadr i Doordarshan.

d'

There has been di iminacicon and adoption of doubkle standards
in the matter of allotment of Production Cadve. The applicant
has worked out in a cabwlar form ithe number of vacancies

availaklez on the khasis of the initial strength in the Junior

(‘i

Timz Scal: (scale F2.2200-4000) of IBPS(to which the applican

(—
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had been seeling promeoticon), bkeginning from 1.1.1985 and h
tried to show that 77 vacancics in the AIF Manégement Cadre, 1z
vacanciezs in Doordarzhan Management Cadrzs, 27 vacancies in AIR
Production Cadre and 1& vancancies in Doordarshan Producticon
Cadrz, were original vacanciezs and thess cannoi be treatsd as
future vacancizs. (Thez implicaticn of this working, pevhaps, is

that thesze original vacancizs which sxisted pricor to th: coming

n

it

in fovece of th: n2zw IEBEPSE Pules on 5.11.90 should have be
filledup according to ithe old rnles). Ad hoc promctions were
alzo made in Juns 93 and although an ad hoo promotion i3
normzlly nok permissikle for more Lhan one year, 6 months!'
further eztension was granted to the ad hoc promotezs. By the
procedurss adopied ky the Dapartment, many honssi and devotsd

officers lost atbt least 2 chances of promotbion.

to approach th: Tribunal and the Hon'ble Suprems Court to sezk

v transferved from one

2l of hiz grievancss. He was ala

()

redrzzs
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cornzr of th: country to another contrvary to the trans
policy of the Depariment. ZSalavry fov certain periodz during

1921-82 haz alas not been paid ©o him. A Jdiszciplinary action
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was lept pending agsinst him for akbout 5 yeave and it was

concludzd hky issue oifi a simple  warning. Due to kthis

in Juns 93. In lovember 1992, th: disciplinary action againzt
repreacntations for incluzion in the Producition Cadre of AIFR in

AIF Shahdol, thz applicaznit had to work under the supesrvizion of
onz who waz hiz junior fov 4 years. At Sawainadhbpur, where the
applicant was appointed as Programm: Hzad w.z.f. 1.4.95, the
Enginserivng Head subjected him to havaszzmsnt in vavriocus ways
and in matcers of provision of variouz facilites to which he
waz entitled. In the poscing orders passsed on 21.7.95, 15

officers have been shiftzd from Doovrdavrshan to AIR, "prokably

heiv optiona”. prlicant been grant=d
promotion in July 95, h: would have bzen adjusted against the
posit of 3Station Director at Sawai Madhopnr but now zomsons
junior to the applicant can be posted thare on transfer &as

ASD/ZD (Azzistani Sitation Divector/Divector). If the applicant

iz transierred from Sawaimadhopur it would causs:  further

f

Sawaimadhopur in the residznitizl gquartzr <carmarlksd £or the
seniormost Programme OQfficev. It appears that now the: intenticon

the concernsd anthority is to throw the applicant oui of the

H

o
AIE Colony. The applicant by hiz functioning z2a Programy
(Station Director) w.e.f 1.4.95 has improved the functiconing of
the office, in various ways, despite hurdles crezatad in his
way. Due o denial of promoition he has heen suffering in hies
carecr and his life. His zzveral repressntations for promotion
have never been veplizd to. He has sought promotion w.z.f. June

91, when 31 of hiz juniors wers promotsd. In the promoticon list
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igsu=sd in July 954 &also abounig 80 ocfficers junior to him have
been promoted whereas he has Leen left out.

11. The applicani has £furither sStated thét following the
provisions of IBPSE Pules, reéponcent Mo.2 had issued an OUM

dat=3d 4.3.5%2, calling fovr optionsg for placsment in one of ths 4

Cadzrs of 'IBPS, (menciconed in para 2 above). The applicant
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first option was AIR
Production Cadre, Ther: i3 no reason to reject his option if a
judicious szsrciss of judgment is made.

1z, The applicant, according o him, is fully =1ligikls for
promosition for various rveasons, including the fact that he is

entitled to due wzightage in promotion on account of his

decizion daced 121.12.85%. A note of this decizion has keen talen
in ths Jjudgmenit dated 2.1.87 of the Sowahati Beznch of the
’Tribunal in 0.A 1lne2.245/86, 246/36 and 330/36 £iled by the
applicant, copy of which hasz keen placed on record as Annu.A22
to the C0.A. H: has =2lgo siated, vrelying on Puls 7 of the IBPS

Rulez, that
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wzll as the media in which a pevaon iz to b: appointed on
promotion.  ZSince  the eapplicant has  opted  for  Programme
Production Cadve of AIF, he is entitled to appointment to the

gaid Cadre on promction. Since promoticon haz besn dzlayed due

A ©o promotion with

W

to adminiztrative lapsez hs is entitl
retrospective =ffzci. He has given destailz of & repressntations

made by him with regard to denial of promction and related

macters, from 24.7.92 onwards, to which no veply has been

Ho.338/95, {fovr condonaicion of Azlay in filing the O.A with
regard to promobticns sfiectzd in June 91 during which he was

overlocksd and the other, 10.537/%95, containing the prayer that
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the adverse ACFz for the pear 1935-39 and 19895-50 may Le treated a

]

vashaed cub throagh the concluzion of the boms disciplinary action
talen againzt him which onlminated in a2 simple warning being izausd to
the applican: are still pending. The contenis of these application are
to be conzidered while dzciding the QAL ‘

14, The respondents in cheiv veply have talen two pesliminary
cbjectiona to th— maintainalkility of the SA. One iz that although the
arplicant has sought velief o the 2ifect thait the prowction order
dated 27-7-95 Ly which as many as 116 peraons were proncted ot the
applicant was ignered should -z qash=1, h:z has noﬁ impleadesd any of
thoze personz as pcrtieg to the OA, The azcond chijection taken by them
iz that although he has\crujhu relizf to the =f éect that he should k2
promoted woee, £, Juns, 1991 o Junicr Time Scale of Producticon Cadve of
AJI.F., the TA has heen filed on 2-8-05. On the applicant's own
admizzicn, he made hiz Fivst representaktion afjainst his superasszicon
on 24-7-91, The sprlicant could have wai e] for only a pericd of 6
months for the cutcome of the veprscentation befors filing th= OA.
Therefore, the claim for promotbion wez.f. Junes, 1991 iz time berred
and the applicanticon is liakles fo be diamizsed on thess: twoe grounds
alone.

15, Coming £o the merite of the OA, the Lwcpund~n have atated,
intevalia, that afrer ths IBFS Pules were nobifisd in Mowendzer, 90, a

lot of prepavatory work auach inviting opiions for allocation of

w
]

cfficers to diffzrent streams of IBRS, dvawing ap senioriky lizts as
per nzw rulsze etc., had to ke done which resultsd in delay in holding
LECz. They have 23323 that prowmoticns were granted strictly  in
accordance with the rulze and proper procedurs was followsd in holding
DFCz.  The agplicant was  considsred  for  bekh vegolar and  adhoc
promotiona buk was not vecommendsd £or promotion on bhe ground of his
gervice records. The promcticons in 1991 wees correctly granted as per
the rules prevailing pricr to 5-11-1990, az the vacancies £illed wp by

theae promotiona velatsd to the pericd price oo the notification of
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IPPS Pules. Por adhoc promctions, ithe criterion iz seniority-cum-—
fitnesz whazreas for reqular promoticns the method iz

I7/r the fact that 2 member of the Thion Pablic Service Conmissi-:»n
(UPSC) iz associabed with th: promokions ©o Junicor Time Scals Sroup'd’
of IPPS. They have relisd upon the instracticng annexed as Rl to their
r:epl'_,' to show  that where UPSC iz azscciabted with the DRPC for
promotions o Group-A poets, the promobions ars hassd on the principle
of eelecticn. PFurthsr, Programms Erecutives alocne are sligikle for
promotion  to ‘the Junicr Tims Soale Manzgement fadre and likewize
Produsers and equated catsyories alonze ave eligiklse for promcticn to
Junicr Time Scale of Production Cadve as per Scheduls Voof IBERS Fules.
Programme Exeontives,. the category to which the applicant kelongs, do
nct form a part of the fe a«jer grade for pramobion o the Programmte
"':h.]"tl- n Cadre of AJI.F. and Docrdarshan. Posts includsd in E-ch'iule

V (Col.d of S5 of TER3) 1.-3. Pro-ducera <

o
(W]

er ave in a dying cadere
az no move recrnitment are bein g mads to thea: postes since Octoker,
1924, Once this Aying cadre iz completely  svhausbed by way of
promotions 2tc., Ethe Progranme Dueoabives v.;n:-u],d ke congidered  for
promobion o Produckic -n’ Cadres of AJLLF. and Doordarshan. Uesping this
evzntualicy in view, provision for options has been made in Rule
7(6)(a) (1) of the new IERS Fules cperative fron 2-11-1930, regarding
cptiong ©o be cbtained from officers in the field of promotion to
Junior Time Scale of Programme  Management  Cadre of AJIWR.  or
Doordarshan for working in the Programme Msnagement Cadrs o in the
Pr-:-grai‘rme Production Cadre of either of the Ewo madia. The provisions
of Pule 7(A)(a)(i) will ke invoked after e:-:l';a;_lsting the present feeder
gr'deé‘ of preducers sbe. by their promciicon to Production Cadres and
that too after amending the Peomitment Fules, making the Programme
Ezsmntives a feeder cadve. At prasent the Programme Exsoutives do nét
farm 2 £2ader grade and therefore the spplicant cannoc claim promoticn

the
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Production Cadre of ALI.P. and Doordarshan. They hav

to
()
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applicant's  avermeni D reyardiny  havassment <tc. and of any unfair
treatment to him.

1a. Duriny the arguments the applicant skated that there is
provizion for obtaining opbions before effeciing promotions to the
Junior Time Scale <f TIBES, as per Pule 7(4)(a)(i) of the 1900 Fulza.
The applicant had exercised his opbticn £or induckion £o Programms
Pro-duction Calre of the AJIWR., Ince the opticons were called for and
the applicant had 2wercised hiz opkion, the respondentzs could not go
kask on it and therefors hal ko appoint the applicant bo the Junicr
Timz Zcale on promotion after a view had been baken abcut the cadre to
which the applicant waz to ke allocabed, having regard £o the cpticn
erercized Ly him. Promobionz ovderel in Juns 91 were

1990
azs e=visted pricr bo llovember, 34 Since the

S
new Fulez of TEFE had already Lean notified eon 5-11-90 and the

accordance with the Pule

0]

by
L
]
1

promotions ctdsred in Junz, 91, Ehe respondinta cculd not rely
upon old Pules for making these promobicons. Fegarding the questicon
vhather the methed to he adopted for promction iz “selection" or
"aeniovity-oum-snitability", he stated that the new Fulss ave zilent

on thiz cuestion. Where the rules are silent, the propsr methed of

appointments would ke senicvity—ocum-suitalbility. In this comnecticn,

he relied weon para €.3.1. of the Office Memovandum dated 10th April,
29 repvoducsd in Swane's Qompdilation of Senicvity and Promcticon in
Central Government Servics, Third Bdition, FPekrasvy, ©2. Parts. of
theze instractions have, incidentzslly besn alac pressnted Ly the
rezpondsnts as Annexure-Rl £o their reply. He slss relied upon para
17.2 of the aforezaild instmacticns in which it iz [:-L;-:»vide-fl that
promotion should be mads as far as possikle in the ovder in which the
names  apgear in the selackion panzl. I-]é haz assailed clubbing  of
vacancizz by the reapondsnts az 3 vesult of which the applicant's case
for promotion has keen prejudiced.  This, acs:ording to him,  has

happended hecause with the enlargement of the cone of conzideration by

cluthing of vacancizs, peracng junice oo the :111,11-~ant were gradad as

(
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having higher merit than the applicant and, therefore the, have

guperselded him. He alzc aszailed the pr-:vrru:-ti-:-n of 6 officers namzly
S/Ghei TL"L-ha Damcr, F.J.Mchancy, L.B. Fipaliva, MA .Than, Dr. Pram-d
Fumar Sinha and Smi. Maina Fhan Upreti, whe according to him did not
rosazaz higher merit baesd on their ACR: buk were yeb granted
promoticon ignoving  the applicant  and  therelyy they superseizd the
applicant. He had sought perusal of the ACRs of these officers by the

Trikonal ko o

\p

gtablish that they Aid not possess higher merit than the
applicant. Purther, sccording to him, no Special recognifion was given
to him in the matter of promobticon on account of his serving in the
Morth-Bast in view of the Gowvernment of India instructions referred Lo
in the julgment of the Guwahati Rench of thn Triktunal relied upon b5y
him.

17. Fegarding the plea of linmitation kaken by the respondenta, he
haz drawn attenticon to the avermesnts in his MA which is still L-—ndlug

iza, he atatzd that

[l

digposal. Peyarding non=joinder of necezsmsy par
all that he iz sesking is relizf against incorrect orders passed by
th: Government of India and thersfore it was nob neceasary £or him Lo

implesd peracng whe had superasdsd him. In any cage, he clarifizd, he

wvas not s22king a higher senicrity cver those who have besn promcoted

th

haz alzsc £fil=l a Mizc.

u
VY
Eu

-

by virtuz of ordzsrz passed in Juns, 21, H

o)
I n)

Application praying for ijnoriey the .‘::1-3'\/-&1_‘5& ACRz for the yeavs 19
22 and 1959-90. According £o him, howsver, he wonld ke eligikle for
promotion even on merits. He further avgusd tl';at the Trikbonal is
compe-ztent bo isse: a2 Jdirvection bo the respondasnts Lo grant promction
to the applicant if it iz found that the applicant has beesn wrongly
ignored for promction and it i@ not that the Tril:.unlal can merely
direct reconzid:avation of the case of the applicant for promoticon. He
egoaght peruzal of his ACRs ard claimsd that zince he iz entitlad to
promotion on merit kbasis, the Trikbanal should issue & divection to the
reapondents to grant poomction o the applicant and since he was

ypijuatifiably  ignorsd for promotion from June, 91, the promotion
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chculd now be granted t£o him with vetrogpeccive 2ffect and with all
consaqpiential bensfits.
1a. On conclusion of his arguments, the applicant aubmitted l\u

long list of Judjments relizd upon by him in gupport of his various

17}
w

averinenta and avguments. In cur view, it i3 nob necessary for ue to
refer o all the judgmeniz cited by the applicant, kecause: the same

point iz vepezated in several of them and zome of the judgnentzs Ao have

q

<
1
=3
o
]

smote relevanse to the izzuzs in relation o which these have
been cited. Important amongst the judgmenta cited by the applicant are
referred to below alc-n-jwith the applicant's conclusicns thervefrom. On
the question. whether the Trikunal can straightway divect grant of
promotion o the g«:»vei*nment azvvant, he r-‘:fefre_ﬂ to the powers of the
Tribunal as menticonsd in the judgment -f the Hon'hle Supreme Court in

Shri 2.FP. Sampath Tumsr Ve Unicn of India and others, ATR 1937 (1) &C

3d. Hiz view was that in view of the fact that the Trikonal is
intended to b2 3 substitubs fc.,r the High Courte in ssrvice matbers, it
haz the power to ovder promotion ©o a higher post straightway. He has
alzo referved Lo the Jjuidgement of the i—lca'n'l:-l& Suprems  Court in

F.OLFamchandra Iyer and otheras Va. Undon of India and others, AIR 1924

N

2 51, whersin the Hon'hle Soprems Court had divecked that the
petitioners in thakt <ase should ke puk in the vevized scale of pay

from the Jdate when othars sclected on the post were awacdsd the

=

revizssd scalz. This judgment has alas been relisd upon by the
applicant £ the view  that peaocbion  can b2 ordsred  with
retrospective effect. On the isans that once the applicant was ashsd
Lo Jgive opticon regarding the cadre to which he w.%s to bz inductezd in
A.I.F./Docrdarshan and once he had given his option the respondents
were restrainsd feom not acting upon the option on the ground  of
prc.mi'.\s':vry estoppel, he has vrelizd upon tl'u& judgenent of the Principal
EBznch of the Trikunal in Smb. Lalita Pani Ve Union of Indiz and Anr.,

Fo1900 (1) CAT 97. In kthis case the Principal Panch of the Trikunal

N
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had held on the facks of that case hefore it khat -noe the name of the

applicant had been  includsl in the eleck  list  after proper

17}

(1Y

exzaminaticn, the applicant was entitled to be appointed, interalia, on

0]
o
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&
=
o
=
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=3
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the ground of ﬁ_-.rlTllf“,t'»L*' estc,m:;el and that if there wa
the -:juélif;'ir'l-g pericd of service that ould not stand in the way o
hiz promction. He also relisd up:-ﬁ the Full Bench Judgment in Shri
P.l.Pangwani Va Unicn f India and others, ATE 1932 (1) QAT &332 on ‘i:_he
question of whak dc»-:wrents could ke Jizclossd before the Trikbunal an-:'i.
wnethetr these could ke mades available €2 the applicant alsc
retueal. Az held by the Pull Bench in this judgment, the claim of
rriviladge vregarding disclosure of documsnis kefore the Trikunal would
ke subject only ko provizionz of Sections 123 and 124 of the Bvidence
Act. In thiz judgment, the Trikunal Jde=alt with a caze where the
Eig_c-licant had besn prematurely retired under FF-56(3) and the Tribunal
had hzld that the peracon challenging hiz prevature retivemsnt under FR

= e

£6(3) iz entitled, subject only o proviesions of Sections 122 and 124

1]

of the Evidencs Act, to inspect the official vecord of the appropriate
authority on which auch a decisi«:-ﬁ iz kaszd. On the question of delay
in filiny the application, the applicant has relizd upon the judyment
of the Hon'kls Suprems Court in Udai Bhan Supta Ve Hari Shankar EBansal
and cthers, AIR 1921 3C 1153, in which the Hon'kble Suprems Coort held
that in the cirvoumstances of the caze High Conct shenld  afford
Gﬁ.n rtunitcy o the appallent to gsek condonation ot Jdelay in filing
the revision apgeal before it zgainst a juldgment of the lower oourt.
Hz als> velisd wupon the judgement of the Hon'hkle Suprems Court in
Unicn of India Ve M.FP. 2ingh and others, AIR 1960 30 1098, in St
of the plea that it was not necessary to implesd othera who had keen

g ; . .
amaoring the applicant. He had alac cited a number

t

of  Judgmeentes on the izane of unfairnsez, Jdlscriminabion, abuss of

grantz] promstion

rower, mzlice skc. batb in our view, these Jjudgments have no dirsct

bearing on the present caze and in ordsr ko 2ave timz and aveid

(L | |
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unnecsssarily lengthening the cvdzr, theas

19. The learnzd counsel fov the vespondsntz prolucsd kefore us the

juh

ACPs of the applicant and alac of the other & officers menti albove

11
who, according ©o the applicant, dAid nok have bether record of ssrvics
than the applicant and were vyet granted promotion  ignoring  the
applicant. H: alsc produced l:éf e us other records summonsd kyous,

namsly, the £ile in which the vreprezentaticons aokmittsd by the

u
l—l .
f u
('
57

applicant agys adverse remavlks in hiz ACPs were dzalt with, DRC

proceadings for the promccions mad: oy ovdere pasesl in June, 21,
J F A

Jly,24 and July, 95, file rvelaking ko allocation of cadres,

1}
.
=
®

reyarding year-wise Azterminacion of vacancisze for promctions and a

"':

chart containing the aunmary of the ACEs of the applicant in resp.es
of the considerakicond mads by each DREC. H: avrgusd that the promstions
madz in Jung, M v;'ere on the basis of réq:nru.rr.ern-ﬁaticvn i:-y a partioular
DPC kit this DFT has oonsidered officers in the cone of consideration
geparately for vacanciss for each j'e.ar. The applicant's -:aée was also
congidersd sepavaktsely for vatancies of each year vic. 1' W39 and 1990
alonawith the names of obhers in the e of oconaideration. Thus,
according Lo him, there was no clublhing of vacancizs, in that there
was not a single coneg of condiderabion for 31l promoticns mads by
-:ﬁ:’ier Jdated June, 21. The same procedore had zen £ollowed lwhile
Faszing ..uL»s-‘::th—nr promction crdsrs which have hesn impugnesd by che
a-v,:-lic=nt. The result of the dzliberations of the 0BC on the kasis of
which promotions ware mads in Juns 1991 was kept in a szaled cover as

far a3s the applicant was consernsd, and afier the Jdisciplinary

it
m

rrocesdings wares concluded, the #=23led cover waz opzned bub 2ince the
arplicant had besn found fo ke "unfit" for promcticn by the DEC, he
was not gqranted promokticn. The appr '11-"" nt had also not leeen found fit

Iy the DPC held for promctions mads in July, 94, Thers were adverse
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remarks in azome of the ACFRas of the applicant Jduring the
rzlevant pericds which were <considered by the DPCs. Tha
adverse remarls for the periocds-from 1-1-84 to 11-5-24 and
for 12-5-81 toe 31-10-24 had bkeen communicated to the
applicant. As.regards 192&8-52 and 1989—90, the applicant
has moved the Trikbunal against the adverse remarks recordsed
in AQFs kut the applicant'z OA on thiz point was dismizaed
Iy the Trirunal. Therefore these adversé remarks had hbecoms

final. All theze adverse vemarks figured in the azsezsment

o

v  the DPCz of the perfofmance of the applicant and
thersfores he conld not be granted promotion. The promotions
mads in July, 94 velated uptce the pzar 22-93 and therefore
adverse rvemarks of 1933-89 and 1535-90 figﬁred Aduring the
dzliberations of the DFC for the years upkbo 1992-53. Bven
ctherwisge the applicant had not earnzd remarks highszr than
"Good" for those yearz for which he had not got adverse
remarks. Therefores, he was not found fit by the DR for
promotion.

20. The learned counssl €for the respondents added that

2
b}
]
a1

the criterion adopted by the DPG for judging fitness

promotion was "aelz2ction". The promction ordsrs made in

June, 91 were on the kasgsis of the ol3d rulss prevailing

thaze rules was 2slecticon. A2 vregavrds the new Rulsz of

i

1990, on the basiz of which promoticons were madse as per thae
order passed in July, 91, thzse are gilant on the gquestion

whether the methed for promotion o e adopted was

0]
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=
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niovity-cum-suitakility. Howsver, he Jdrew
cur  attention to  the instructions relised upon in the
written veply (Annezure-Fl) which had been incorporated in

the oM dated 10-1-198% issuwed by Depariment of Personnel
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and Training, Government <f India, on which reliance had
keen pplaced by the applicant also, to the efrect that where
OPSC iz associsted for promotions bo Sroup-A posts, the
criterion for promotion would ke "selection". Therefore,
effecting all thes:s promotions.

21. Further, according te him, as seen from the ACEs of
cther 6 officers whose promoticn has been impugned by the

aprlicant though by not making them vespondzhte in the 04,

i

thay had much hetter record of gzrvice as sesn from their

1

L]
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r ttention

e
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o

ACPz. Pejyarding the allocaticon of cadrez, he
to Pnle 12 of th: new Fules which provided for relaxzation
of any of the rules. By virtue‘ oE this provision the
Governmeznt hal exercized this powsr and had decidsd ta
ignore the optionz given zavlier for varions cadres Ly the
candidates 2ezking  promotion, for reasons vecovrded  as

followe in & communication dated  4,/Sth  February, 1954

addressed Lo the TPSC in connecticon with the helding of the

7]

#dz per IBR(P)E Pules, the Projvamme Exscutives, Farm

[

Fadio Officers and Extension o
feeder cadre for filling wup of Ethe postes in the
Programme Production Cadre of All India PRadic and

Doordarahan in Junicor Time Zcale grade. Az such, thes

®

»fficers are not e2ligikle for sonsideration £o this
Programme Production Cadres. Howszver, the provision in
Pule 7.(6)(a)(i) has bheen incovporatsed in the IE(F)S
Pules with the view that thz Producers and other
equated categories, ie. feeder grade to Frogramme

Production  Cadre dis a  dying  cadre  as  no more

M ,
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recruitment iz mwmadez. Onecez all the number of officers

)]

r

i<l
lI'

zhansgted, the vacancies will be 1123 up from
amongst Programme Execunkives <tc. only. A3 zuch, the
optiin  exzercized by kthe .Programme Exe.urlvas Eor

allocation to  Programme  Production Cadre may  be
ignoved. The DPC has kesn given inherent power for

llacation of cadre ky sub-rule (&) (a)(ii) of RPule 7.

o

=tc. may Le

J'
-r
l'l’
[0}

Te zum up, the Programme Bx

Y]
\ i
|T'
(7}

conaidered  only  for the  vacan Sf  Programme

Managemznt Cadre of AIF and Doordazhan in Junior Time
Scale - grade and theiv opkbion to Producition Cadre of

AIP and Doocrdarshan may be ignored.”

Therefore, the rvespondents were Jjustifisd in ignoring the

option exerciszed ky the applicant for allocation toe the

Programme Praoduction Cadre o€ A.I.E. Rzgarding

conzidzration of the other qualifications of the applicant,
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ervice in Novth-East region, etc.,
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the DFCs in the
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he atated that the entive matier was b

(i

[ni) oy

id

gl
L]
Ixd
=
(]
0
i
it
)
9]
N R
u
')
(a1}
T
=
i
;L
%
]
|..|
..l
=3
-l

in which the applicant's
oawn aszezament of hisz performance had alsc bzen recorded
and it was for the DFC Lo dzcide in what manner to azzess
the performanc:e of the applicant. Mayhe the bLad points of
the applicant cuktwesighed the good points and thersifcrse the
DPT Aescided noi £o  2onaider the applicani az fit for
promoticon. Az vegards non-promcotion of the applicant by the
crders passed in July, 1995, the learned counsel for the

respondentz  ztated that the cone of consideration for

o

promotion was restricted to Producers and cherefore the
applicant not peing 3z Producer but a Programms Bxecutive

not conzidered for promotion at that time.
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2. on the guestion whether

——— .

the Trikbunal could take up

the exzrcize of judying whethsr a gerson wvas fit for

promotion  or  nok, fe relizd

npon  the  judgment of  the

Hon'kkle Suprems Court in Famezh Mobiram Pamchandani Vs

Union <of India and othevrs, 1995 Supp (Z2) 3C2 139, wherein

the Hon'kle Suprem: Court held

[
C,'f
©

that a Tribunal would not

Justified in its svaluation by itself how the DFC has to

congider the

according to him, the Tribunal

covelr the asssz:z2m.

i

for the purpose of rpromotion.

nt <of the pericormancs -

~2lative meritz of the candidates. Therefore,

cannok 2it on the judgment

£ the candidates

Virtually the game point,

according t£o him, has heezn madz ky the Hon'ble Supreme

(3) &cc 156 when the Hon'kble

M.P. and ancother, 1995 Supp

Supremsz Court held that it

could not itself evaluate Ethe relative merits of the

ndidates feelkingy promcobion

and had noted that a High

Level Commitbes had cbjectively conzidered the appellant's

claim in that caze and had fou

on o merits. He  wryed  that

therzfore, not ke justifisd in

nd him nct fit for promotion

the Tribunal would alzo,

talling upon itself the task

>f aszeszzing the relative mevits of the candidaktes seeking

promotion.

22. He next cited a judgmznt

Tribunal in that case was noi

th

10

respondsan be

promoted Lo the post

of the Hon'hble Supreﬁe Court
Vighnu Duitta (V3) Dulkey and
wherein it was held that the
justifizd in divec

ting
&%
Dual Dy .

Supevrintendent of Police and that the Tribunal could only

send the case bhaclk to the State

to congider the rvezpondent for

Sovernment with a direction

promotion. Thiz judgment was
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cited by him to show  that the Trikbunal wcould net be
justified in itself Jdirecting grant of promotion .to an
applicant but it ‘2an divect considevation or
reconaideration of his caze. He cited yvet ancthsr judgment
of the Hon'kle Suprems Court in Administrator of Unien

Territory of Daman and Diu and athers Va F.D.Valand, 1595

fong
\L'
o
ju
o
—
f.
\!‘
(1

Zapp (2) 2CC 293 on the questicon  wheth.
aprlication conld be entertainsd. In thiz case Shri Valand
had aubmitted a representation sometime in 1925 requesting
the administraticon to consider him for promotion to the
) of Azatt. Engineer Wez.E£. August, 1977 when some
perzons junior to him were promcoted. The repressntation was
rejected] in Ootoker, 1926 Eut liz mzde several
representations theveafter  which  were alsc  rejected.
Finally, in March, 1990 he £iled the application hkefore the

Trikbunzl which wz2 3llowed by the Tribunal. The Hon'ble
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Suprems Court

entertaining the 2#tale claim. A cause of ackion had ariaen

to Chri VqlanJ whizn he waes promcobed o the post of Junior
Engyinssr in 1979 w.e.f. Sept. 1972, Even after  hias
ntation was ju,_li in Qctober, 1986, he d4id ncot

repr

=
=

GI’
d'

appraoach the court for 2 years and finally he filed the
aprlication  hefore the Triktwnal in Mavch, 1920, The
Tribunal, according Eo the Heon'ble Supreme Court} f£211 into
patent error in brushing aside the gquestion of limitation

Ly ohaerving that the respondsnt hags mads his

gn

repre3entations from  time to time  and as such  the
limitation would not come in his way. He then reliz=d upaon
the judgment of the Hon'ble Suprems Couvk in Secretary to
Government of India and others Ve Shiv Fam Mahadu Gailkwad,

1995 Supp (3) sS¢C 231 to urge that where the plea of

4.



limitation was vaised on behalf of the respondentz and it

W

[F1]

Ty

urged thakb the applicaftion waz bavved by Section 21 of
the Adminisztrative Tribunzls Ack, the Tribunal would not ke
juetified overlooking this quezticon altogether. He urged
that, therzfors, th: pleaz of limitation vraised by the

rezpondents in thi a2e with rvregard to the <claim of

Tu
2]

promotion w.elof. June, 91 should ke svitably dealt with by

the Tribunal.

24. There

o

fter, he referrec. Lo the  juldgement of the
Hon'kle Zupreme Court in Undion of India and Anr. Ve Amrik
Singh and Orz., (19%4) 1 22C 269, in which it waz h=1d that
the anltluller and Auditor Gensral was coﬁpetent to izaue

administrative instructicons in matters ~zlating [

(n]

conditions of service of the personnel working under him in
areas which were not specifically ocovered by the rules
framed under Arcicle 209 resd with Articlg 128 (5) of the
Constitution. On the 2ame analogy, he zugygestsd that the
Governmenk was competsnkt to igssue instrucitions with regard
to  areas nobt specifically  ecoverad by the rules. The
government  had acccordingly  tallen a  decizicon that  the
promoticons under the IBFS Fules hrought into forece weelof.
-11-20 to the Junicr Tims Scals of the gervice should be
by s2laction. He fhen c2lizd upon the judgment of the
Hon'kle Supreme Court in Ajeset Singh Singhvi Ve State of
Fajasthan, 1991 2upp (1) 20¢ 322, wherein it was held that
whan the Governmenkt, being itzelf the author of the rvule
keeps to itself as a2 matitsr of prudence, the vright to
remove any ambiguity, the view of the Government in LQSfect
of the vule should normally  clinch the matter. This
judgment was cited Lo support the view that if there is any
antbiguity  in the Pulez, it could be removed by the Government

)

S |
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clarification.  Pegavrding non-
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mpleadment of necessary parties, the learnsd couns=l for
the respondenta velied upon the Full Bench juldgment <f the
Tritunal in H.Z.Famamoorthy and Anr. Ve union of India and

others delivered on 16-12-24 3nd vreported in Vaol.3 of Fuall

=iy

Eeznch Judgments of Central Administrative Trikbunal, 1991-
94, page 30, pubklished by Bahri Brothera, Delhi, in which

it wasz heldAthat the senicrvity of thoze who had not heen

-
e
oy

iqpleaded Iy the applicant in the OA could nob ke affeo
by'the judgment of the Trikunzl. He also velizd upon an
anotaﬁ‘ Full Bench judgment of the Trikbunzl in T.S.Gopi and

Deputy Centrollzr of Customs and Ova. delivered on
¢

Ors. V

0]

21-3-29% and published in Full Bench Judgements of the
Central Administrative Trikwnals, 1986-29 Val.l, page 321,
ruklished by Pahri Brothers, Delhi wherein it has been held
that a necszzary pavty iz one.wiLhnut whaom no ovder can ke
mad:z 2ffeciively. He added that 21l persons whe had bhecome
genior to the zpplicant by viriwe of their having beén
granted promoticon,’ ignoving the applicant, ware nsceszary
parties who cught to have been impleaded by the applicant
in thg OA. Therzfore, aceording to him, non-impl2adment of
guch partiss iz fatal to the applicant's claim.

ZE. By way of rejoinder, the applicant stated during his
cral avguments that once the 213 Pules had besn vepealed by

malking =2 specific provision in the new PRulzz, thoze <14

)
d

Fules could not be  applied  £ovr granting  promotiona.

\ocording to him all promcoiions  from June, 21 onwards

ot
Tig
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ehould have Leen ander the new Pulzz, The responden

arbitrarily to apply one ov the obhzr sst of Roles as it
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Government of India'se oM  Jdated 10-1-59%, to which a

to 3 immediately preceding ysars prior £Eo the year in which
DPC had held have to bhe ignored. Thevrefore, according to
him, all ths adverse rémarks taken inte acocount by the
respondentz should not have keen taken into account and
aceaordingly the proceedings of the DPC were vitiatszd on
account of conaideration of irvrelsevant vemarks in the ACRSs.
Hz alscs allegesd that the ACRs beycond 1987 were not

availalkl: in his ACE folder and therefores, alzo  the

26G. e have heavrd the applicant and the learned counsel fo

=

0]
0

the respondznts and have peruzed the records and the judgments

27. Pefore conaidering other issuszs raised in ithiz O.A, we
iret instance, considsev kthe gquestion whether the
promotions in this case o the Junior Time Scale of IBPE (post
nf Agsti.CGtation Dirvector) were Lo ke made on the bazisz of the
method of 'zeliction' or on the  hazis  of Seniovity cum

tability and whsther ths applicant would be enticled to
promotion by ithe DEC: held in June 1591, July 1994 and July

199&

( T]

The rezpondenita  have taken thl stand that since
promotions mads in Jun: 1921 wzre with regard co vacancizs df
the pericds prior e 5.11.19%0, the dates on which new rules
wares broughit inte forcs, these were mad: on the basiz of the
0ld rules which clearly prescribe the method of

Thez 213 rulse placzd by the applicant on vecord show that the

o
[
M

most of Asztt.Sktacion Divrecstor, which iz in Junior Time 2o

CSecking promotion i3 to ke

0]

and to which the applicant 1

296 he papsr book, pavt of

o

filledup by 'selection' (peags of
joinder to the veply of the respondznis). The applicant's

fﬁse iz that the zince new rnles wzre brought inco forcs w.e.f.
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5.11.1990 and promotions were made thereafter, the new rules
cghould apply. The new rulez ave silent on the gqueaticn whether

promotion o Juniovr Time 2cale of IEPS should be on the hasis

I=h

zzlacbion or Seniovity cum fiinssa. Ungqueationabkly, the

selection for making

)
i
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reapondznts have adopted the mod
promotions by ovders paszsd in June 1951 and July 1291, Wz nsed
not  dzcide the gquestion wheither promctions should be mads as
pzr the old rules or the n2w rnlss. But zven if the applicant's

cepbed thalk the promobions should ke in accovrdance

pa
O
o
H -
)]
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with the new rulzs, which arse silent on the question whether

the promotions  should ke on the hasisz of thz method of

govarnment was in svror in adopting the wmethod of selzction for
making promotions from Juns 1991 anwardza. The o.M dzted 10.4.89

is

Ty

wed by the Dzpariment of Peraonnsl aind Training, Govi. of

\

India, velating to Deparimsntal Promoicion Committeszs, (Swamy's

"

Compilztion of Senicrity and Promotion 2rd BEdition, Februavy

1992, pagje 72 onwards) consolidates the instructions on the

gukjzct. Thezze have been rzlied upon by the applicant also.

(T

Para 2.2 of these instvuciions providzs that the UPEC should be

associated with DPCs  in  wespsect of all  Central  Civil

Services/poskz hzlonging to Sroup'A' where promocion iz based

on the principles of sel:ction unless it has bezn d=cidzd Ly

ociate tche UPEC with a Group'A' DPC.

]
]

£

oy

2

nzed not be associsz

u

[

in respect of posts belonging to Group'A', if the promotion is
not kazed on the principlzs of selection but on szniovicy cum

fitness. The UPSC was azzociated with malling promotions mads by
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JPSC was associatsd with these promotions means that the
nit had Jdzcidzd that these promotions should be on tha

2z ave applicable to all th=
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from Junz 1991 onwards and further evaen if



