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IN THE CENTFAE'JDMIFISTPATIVE‘TRIBUNALf JAIRIJR BENCH, JAIPUR.
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0.A.No.333/95 te of ovrder: 26,11.1997

T
~

4.

Nand Kishotr

(D

Jain : Appliéén
Vs.

l. Union of India thvough Secvetary, Miniastvy of Irvigation &

Powar I(Water Fesources), <30 Complax; Block-1I, &th Floor,

Lodhi Road, ﬁew Delhi.

o)

2. Chairman, Central Water Commission, feows Bhawan, F.il.Puram,

New Delhi-110066.

3. Superintending Enginzsr, Govi. of India, Central Water

Commission, N.I.Circle, Gaystri Bhawan, Suraj Nagar, Strest

No.G, Talabk Tille, Jammu.

Applicant present in person;
Mr.V.S.Gurjar - Counsel for responﬂenté.
CORAM:

Hon'kle Mr.O.P.Shavma, Administrative Menber

Hon'ble Mr.Ratan Prakash, Judicial Mémber,
PER HON'BLE MR.O.P,SHARMA, ADMINISTRATIVE MEMBER.

In this application under 320,19 of the Administrative
for

Tribunals Act, 1985, 2Zhri Nand Kishore Jain has praved, the

following reliefs:

)

i) "The letter dated 29.8.1230 he declarsd illegal, null and
~~yold as it is not & velinstatsment order being inconsistent
with the Centval Civil Sevvice Rules and F.R 54,

ii) The impugned order Jdated 28.12,1988 by which the sszrvice

of the applicant Jdismissed be guashed and set aside with

iii) The ordev dated 21.2,1995 passed by the appellate
authority ke declaved 1llegsl, null and void, being

inconsistent o with the dirvection given by the Hon'ble

Tribunal dated 21.11.94.

iv The vedgpondents be wirderad be relanstabe the applicant from
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the date of his first termination and also direction to
given to rvzspondsnts to pay his salar
from 4.9.1974 to 18.11.1972 and from 19.11.1978 to till ghé
decision of this Original Application aond Ifurther still
ijll( nt is reinstated as per ruleé,

v) The applicant oz Jivaen consequential benefits  .of
promotion, incremnentd an Seniovity from the date of his
juniors have been promcted on the post of Ased
Engineeevr/EAD/AD from April 1978 and HMay 19868.

vi) Thz applicant may be awardsd special cost of harassment and

the intervest on the amount whi
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the vespondents @ Rs.Z4% per ninum.
L) Any other appropriate owvder which the Hon'ble Tribunal may

deem fit and proper in the facias and circumstances of the

P
viii)Cost be awarded in favour of the appl icant.”
! l
-2 of th: case as skated by the appli

he wasz appointed a3 a Suvpecvisor Mechanicel in the Central

Watzr & Power Commigsion (CWC) in Technical Training Centre,

Fota, wvide letier daced 2.6.1261., He vemained in service at
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Viota upte the end of 1970. He was trvansfavied f£oo

Pightwar in Jawmou & Dashmirvr, in Szpt.l970 and joined
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place-of posting on 1.4.1971. Due to his domsstic civcumstances
he lefr his place of posting from tims teo Lim
leave applicaicions and medical ceritificatss vhensver necessary.

Videz order dated 31.5.1972 the Supevintending Engineer, CWC,

Jammu, 2ent an ordeir terminating the sevvizce of the applicant
P

16.€.1971 &5 seen from Annx.Pd dated 21,5.1972). Agsinst such
illegal termination, the epplicant £iled = Civil Suit before

R , i . N e v . L R v ¢- ,‘,. A’:_.--,- ﬂ‘. o .— ,_. r_.‘-"““f:-“ — r . . _‘.. o
Aazide the termination ocder and - for payment of  pay  and

allowances from the Jdate of te Fmination. The Civil Suit was



decreed in favour of the applicent on 18.11.1978 (Annx.A9%.).

His tevrmination was declared to bhe illegal and an amount of

Pg.1l2,761.24 was decresd as arvears of salavy Jdue to the
applicant upto 'the date of the filing L the suit. The

respondents preferrad an a::aal befove the Rajasthan High Court

against the s2id dscree., A partial stay waz granted by the High
Court vide ordevr Annw.Al0 dated G.u.1w70 After the decrese by

,_.)4 e . N e e " . PR .
ourt, the applicant approached the Superintending Engineer

CWC, Jawmu, for joining Jduty on 2.1.1%79 but he was not teaken

regquestsd the Supsvintending Boginzser, CWC, Jawmmua, Lo make

payment of salary including the dscretal amount. When no action
hed takszn on hisz plza, hz seat & lzgal notice s:z2eling

reinstatement w.z.f, 31.5.1972 and payment of cevtain amount of
gzlary. However, no action was taken by the respondents. The
Superinténding Engineer, CWC, Jammu,/then 3ent a lerter dated
20,2,1950 (Annxz.21l5) divecting the applicant to repovt for dot
te the Erecutive EBngineer, PRBursar Invesgtigation Diviaion,
Jammu. The applicant's Joining report &t Udhampur was not
accepted by the Erecutive Enginazer, PBursar Investigacion

Division. The applicant was divscted to Jjoin at Hanzal in the

‘office of the Assistant Enginesr, M5B No,.3, HKishtwar. No T.A,

ctat was granted to th: applicant, as psy rule. Aggriéved by
the inaction of the reapondents in wmaking payment due to the
applicant £or Jjoining doty consequent uégn his transfecs, the
applicant met  the Chicf Enq1nce: P&I;, New Delhi, =eeking
reinstacement and payment of zalavy. His request was turned

.

down and he was informed that unlesas the appeal pending in the
High Court against the order of the lower Court ig decided, no
payment can

On 18.9,1981, the applicent sSentc a notice undsr Sac.20 of the

CEC for paymeni of salavy for ths intevvening pericd as per the



the Civil Court hut

the respondents.

. Frurther

Lo his

acaording
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paltey amount

Joining  duiy.

Fishtwar in the office of ithe As

Tz wonld
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three months. Howvever, after

was neither reinstated

ui

nor wWag o any

was any promotion granted to him.

riod and only the
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pe was nobt paid
the Supevrvisor was him.

paid to

made from hiz pay.

hiz |

reguezate
allowvances,

procezdings hii

againat

nizssed Cths

anplicant

of the Tribuonal

ordsar Jdatzd The directi

case was khat th: zpplicant

penzalty order and that

the respondents on merits within

the applicant preferrad an anppeal

since the appeal wvas not dispossed

applicant prefarred yei  another

Mo.526/92, vhich wag Jdispoged of
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Jiven reinstatement

zn’ promstion within twe

of one vesr, the

applicant

madz to him, yet

now

Even full =z
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oo oand without

applicant from

an O.A No.570/20

whhich was vide

on of the
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a specified period. Thereafter
againat the penal order but
of in & proper manney, the
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order and dirvecied the respondents to pass a fresh order after
giving personal heearing te the spplic ant. Now, in the present

-

0.2, the applican guashing of
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the ordeir of che
disciplinary authoriiy dated 29.12.1935% {Ann:.A7) by which he
23 been dismissed from servic and the ordevr Jaced 31.3.1995

(Ann=z.A6) Dby. which his =ppeal has bsen dismissed by the

dated 21.11.1924, The sprlicant heas alss zought a declavation
he letter deted 29.2.1980 (Annz.ALlS) by which he was
directed to vepovrt for duty to the Evecutive Enginszer, Bursar
Investication Divizion, Udhampur, may bz declared as null and

amount o an ordar of reinstatement and i3
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haz sg3ailed the ovder of the appellate suvithority as not being
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a speaking order. There is no evidence that any =nguiry was
actually held against che charvges framed. against the applicant.

There hasg heen no application of m}nd by  tha au;horities
cencernad and there arve viclation of Avrticles 311, 14 and 21 of
ths Constitution. The respondent Jdid nobt act in accordance with

the dzcres passed by the Court in not ls

in zervice, =ven though thzrs was no =tay granted by the High
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junior to him when he was aaked for to Jjoin duty at Kishtwar.

5. The rvespondents in theivr veply have denied ch
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o rthem, the appellate authority
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of the applicant. According
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as passed the corder afiesr taking into account the entive facts
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£ thz cas: and  after affording &n

opportunity of parsenal heaving 'to the applicant as divected by

et

the DTribunal. The applicant proceseded on leave from 17.5.10971
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to 22.5.1971 and latevon sought evtsnsion of leave. He did not

apply €or lsave keyond 15.6.1971 nov riporvied  for duaty Aespite

various communicationg sent by the rezpondents. Therefore, his
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terminaked by ovder  Jdated 31.5.1972 w.e.f.
16.6.1971 (Annx.R7). After the applicanc reczived the decrse
from the Couvk setting zside the ordev «f termination, h: came
to report for dubty and waz dirvectsd Lo vapovi at Hanzal zite
but he refused to acoept: hiz furthef posting and insisted on
his heing posted at Udhampur wher: in Fact there  was no
vacancy. The conduci ﬁf the applicant showed that he was not
interested in cohtinuing in ssrvice. The 1; pund_nto have given

4 detailed z2xplansticon in thelr reply vegarding ths payments

T

claimzd by the spplicant and how thege were adjusted again
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the Jues from him ovr were paid to'him.lAftef the appli
albzented himself from Jduty the dizciplinary procsedings were
initiated 3511 lrim, bfull SRR ‘ty' was given to him to
dzfend himszlf and the prescrihed prw|~J,1e wazs followed by the
disciglinafy anthovity while passing ths order on 29.12.1933.
They have denied that there was any illegality in any of the
sction falken by the fespcndeﬂfs and whatever payments wers dus
to thz applicant wersz in ﬁact made ta him;

. During the avrguments the applicant appsaring in person

statfed-ithat after the decree wa

]

page=d vegarding rainstatemsant
in aevvice, the: vaspondsnics in facdt never reinstated him in
gervice by passing a proper ovdar as‘pr=scribed in t
Hz had joined Aoty at TUishtwar on 10.2.82 and vemained there

for about a year in the posit of Supsvvisor. However, there was

no fovmal rainstate

ll'

menk, f£ull pay and allowances due to him
were paid and promoticans dAuse to him wsrs also nob granted. In

these circumstances, he had no option kut to leave the place of

b
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posting on 10.7.8 after applying for  six  days  leave.

Therezfter he did not Jjoin Auty in the Jammu Fegicn hecause his
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vance had not redress:zd by the respondents No  proper
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Copportunity wee given to him to defend himzelf during tche

\

chroncology prepaved by ths applicant, a copy wherzof hal

that there showld be a apzaking ovder.
7. The learned counsel fov the rezpondents maintained that it
was the applicant who had himszlf akandonsd his place of

soating and thevefore the wespondents had no option but to
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iplinary proczedings  against _him. Since  the
applicant had ot coopsratsd durinj the enguiry, an ex parte
engquiry was conduactesd by ths Inguiry Officsr and thereafier a
propzr order wags passed by the disciplinary authority impozing
penalty  of removal from service on the applicant. He has

nlained Lbhat the order passed by the appsllate author:

fate
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the respondents and have alac parused the material on record.

dztailed chvonology of the eveni frem 1970 onwards which would

throw light on the facte of the case. What has emerged from the
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furnizhed to the lesvned counsel for the resspondents alsos that

(w3

neve was protraccad covrespondences betwesn the applicant and

the autheorities in Jammw vegarding the applicant's Joining

Auty, talking lzave, cte. and alass litigation with razgard to his
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§ reinstatement after the reapondenta had terminated his
service in May 1972. But the ulitimate position which has
e gsd in chizg case is tiat.the applicant admittzdly Jjoined on
10.2.82 at Fishtvar and remained their till 10.2.1%84 in the

sozt of Zupervisor. Thaveafter he proceeded on six days leave



capplicant can claim that he yas not rein
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post of Supervisor. Therzaftsr hes prUb@&ﬂ@ﬂ on 2ix days leave

ot never rejoined duby. The charge shest issuzd t©o the
applicant.is not on record but o a copy therscf was furnished
hefore s by the lzarned couns2l for the respondents. The
iarg: sagainat thg applicant is that ha procesded on Barned
Leave for < days w.e.f. 12.2.%1% to 15.2.21 and theveafter did
not report for duky nov Fpplieﬁ for further extension of
On the baziz of this charge sheet, an 2nguiry was conducted as
seen from the order Annx. A7 dated 29.12.8d8. 3ince the applicant
Aid not  coopevate with G

w2 Inguiry Officszr, the enguiry was

rom Service
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held az ex pavte. Thereafisvr, a penaliy

was imposed on the applicaﬂc vide the aforesaid

S0.12.1988, The appsal of the applicant has slzo hesn dizmisssd

by the appsllakbes authovity. The posgition that emevrges 13 that

the applicani did funt vant to continug"at Fishtwar hzscause

according to.him a proper order of reinatatement had not been
;

pazaed.  What hovever we fail to  understand 13 how the

stated in service, when
actually he Joined Auey ab Nishitwar on 10.2.1982 and remainzd

pu ted therve for onz yeav. Mot only that  he also drew zons pay
to

and allowancezz, though perhaps not shis full zatizfaction, =28

il

statzd by him in the chronclogy itself. Even if a formal ovder
ingtatement wvas nob pas3ed in favour of the applicant but
he was allowsd to vejoin duety and payment of pay and allowances
was alzo mads to him, we Jdo not 222 any reason why the action
of the respondenis in this vegard sho uld not be treated as that
Qﬁ reinsitating thez applicant. His grisvance that he was not
offered a higher t@st to which he had 3cught promoticon and
S
remained on the posi of Supsrvisor only malkes no 5enﬁe; because

he wonld join on the promotion post after such promotion had

nted Lo " him  in accovdaacce  with  the prizcribed
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procedurs.  gioe applicant not coopsrate with the Inguivy

Offizer, Lthe Inguivy Qffizer had no opkicon but to proczsd ax
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Parte. It ia not the applicant's case he did appear before the
Inguiry Officer. The ovder of the disciplinary authorilby bared

on the findings of the Ingquiry Officer

(]

annot, therefore, be
interfered with by us. In the appeal, the appellate authority
has ma1M1 agreed with the dizciplinary autherity. Although the
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t of the appsllate authority way no: he ve
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cannot be said tha
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18 & nNonspes ]1ug order. What should be

the contente of the ordsr of the appellate authority and what

should be its langth depend upon the facts and circumstances of
each case. We, therefore, decline td interfere with the order
of the appellate authority either.

10. The applicant has alsc scught a declaration that the

communication Annx.AlS5 way bke Jezlared as null and void.

Annx .AlS

pach]
ul

ted 290.8.1920 is a letter addréssed to the applicant
by the Supevintending Engineer, CWC, Jammu , asking him to
report for duty to the Exscutive Enginser, Bursar Investigation
Division, Udhampur. When the applicant himself was secking
waz logical fov the vazapondents to send a commuinnication of this
nature to the applicant, We do not see anything wrong with

this communication.

11. In the civcumstances, w2 hold that the spplicant was
indeed reinstated in service by the vesmondesnts but it was he

whe 1éft his place of dAuty subkgeguently and Jdid not rejoin

leading to the order of removel from service being passed
pay

rievances ragarding;and other

I

against him. With regard to his

u

alloyances, ve direct the respondents to re-examine Lhe

position and if any pavment iz dus to the applicant for the

period he actually performed duty a

l'ry

cotherwisze they shall make
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payment of such dues to the applicant within a pericd of three

months from the da
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12. The 0.A is disposed of accordingly. No order as to Coscs.
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A " hy

(Ratan Prakash) , (O.P.Sharma)
Judicial Member. ' Administrative Member.
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