IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR—BENCH,

JAIPUR

.Date of order: 03.06.2002

OA No.287/95
Pradeep Kumar Sharma s/o° Shri Radhey Shyam Sharma r/o

Village Thingla Jatware, Tehsil & Distt. Sawaimadhopur;, .

last employed as Sr. BAssistant Coaching Clerk under

AN

Station Superintendeht, Sawaimaahopur JN., Western Rly.

-

.. Applicant

/Versus
i. Unionlof Ihdla (Actlng through General Manager,
Western RailWay, Churchgate, Bombay-l)_ h
2. ' Divleional Rail Managery Western .Railway, DRM
Office, Kota (W.Rly), Rajasthan.
3. . Senior D.C.Sf, Western Railway, Kota.

; .
.. Respondents

Mr. S.K.Jain - counsel for the applicant

Mr. Anupam Agarwal; proxy cohnsel for Mf; Manish Bhandari

- counsel for ‘the- respondents

CORAM:

~Hon'ble Mr.- S.K.Agarwal, Member (Judioial)
Hontble'Mr. H;O,Gupta, Membef (Administrative?

Per Hon'ble Mr. H.O.Gupta, Member (Administrative)

~ The applicant is-aggrleved of the order dated
.8.5.l995 (Ann.Al) whereby the,Appellate.Aﬁthority\based cn
the order of the'Tribunal, imposeo a penalty of compulsory
retirement m061fy1ng the earlier penalty of removal from
serv1ce. In rellef, he hes prayed for' quaehlng the =aid

order and for approprlate directions to the respondente to

reinstate the appl:cant 1n service w1th all consequentlal

-

benefits. - | -

2; The facte of the‘tase, in brief, are that a

';'} : g:::::;‘;*
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major . penalty chargesheet dated,118.2.88 (Ann.A2) was

issued to the applicant "when he was working as Senior

Inquiry Officer, Shri C.R.Premi was appointed which was

“later on changed and one Shri'K.R.Meend was appointed as

:Inquify- Officer. The Inqﬁiry Officer submitted his

findings . (Ann.A8). The applicant . submitted his

representation dated 28;2.92 against thé' finding c¢f the

- Inquiry Officer to the Disciplinary Agthority (Ann.A9).

Vide order 'dated -12.5.92° (Ann.A10), the Disciplinary
Authority passed an 'order repbving the applicant from
service.” He filed an = appeal dated 14.6.92 (Ann.A1ll)

against the said order. The penalty was 'gpﬁe;d by the

| Assistant Coaching Clerk at Sawaimadhopur Junction.

Appellate Authority' vide his order  dated 21.12.92-

(Anﬁ.AlZ).-The applicant filed an OA No.208/93 before this
Tribunal aQainst the orders .at Ann.Al10 and Al2. This

Tribunal, vide judgment dated 15.12.94 (Ann.Al4), set

- aside the order of the Appellafe_Authority and directed

,respondent No.2, the Appellate' Authority, tc decide the

,éppeél of the applicant afresh after recording evidence of
defence witnesses and give fresh finding after considering

the points raised in the  appeal as well as 6 in the

application and also,after.giving~peréohal hearing to the
applicant. The. applicant submitted a list of his defence
witnesses to the jrespondent Nc;2 vidé letter dated

22.12.94 (Ann.Al5). The respondent No.2 issued letter

dated 9.2.95 (Ann.Al6) . to the applicant to attend his

office at Kcta. The respendent No.2 did not call the
defence witnesses cited by the applicant in his 1letter
dated 22.12.94 and according to the applicant, -he was

déprived »of'.the oppCrtpnity te rebut the charges and

\



‘gllegation. wh1ch were held as proved adainstk him. He

submitted h1= brlef dated 6 3 95 (Ann. Al7) to. . the

and submitting'that,there'is“ru: evidence to support the

" charges agalnst h1m and he should be exonerated of the

~ !

charqes. ‘As per the contentlon of the appl1cant,“'the

respondent No 2 did not con51der the po:nts ralsed by him

and paesed the 1mpugned order dated 8. 5.95 (Ann Al).

3« i'-The main grounds taken by the applicantA are
that:- -:_{
3.1 There is no legally acceptabie:evidence.adduéed

dﬁring the course of inquiry conducted in- this case. The

- inquiry' conducted _is against "the principles c¢f natural

. respondent No.2 stating grounds'in'snpport'of ‘his pleas

juStdce, since the~app1icantVWas not allowed to prcduce

the. defence w1tnesses in 'the 1nqu1ry conducted by the
Inqulry Offlcer and the respondent No. 2
3.2 ' He .was not prov1ded w1th a copy of .the f1nd1ngs

of the. 1nqu1ry conducted by the respondent No.?2 before

impositlon of penalty of compulsory retirement from

service. The respondent No.2 did 'not consider ' the

_favourabié ev1dence ‘of ~shri, Prem Prakash Gautam,
complalnant, .as. recorded during ‘the course' of inquiry,

. exoneratlng the appllcant from the charges and al]eoatlons

i

but gave preference to the_statement of Shri Prem Prakash

Gautam which .were- reCOrded‘ behind the back of' the
. N | - . N - ) . . :

applicantzvThe'respondent No.2»did‘not-consider'the plea

of -the applicant that there is no evidence adduced against -

him duringpthe course of inquiry which is explicit from
* _Ann.A6, A7 and A8. The respondent No.2 did not decide his.

appeal by. a reasoned order andialso did not consjdef the

-
)

‘points.infconsequence of the directions-of\the'Tribunal

/
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and alsc as requirec under rule 22 of the Railway Servants
(Discipline and Appeal) RuIes, 1968 and hence the impugned
order paesed by the recpondent No.2 ie 1llega1
3t3 o The order of the Disc1p11nary Authorlty dated
12.5.92 (Ann.2l10) merged in the order dated 14.6.92 of

ﬁespondent No.2 which was det-aside by the Tribunal vide

its judgment dated 15.12.94 and therefore, the applicant

legally continues in service and Ann.Al is, therefore,

liable to be7seteaside. The order-dated 12.5.92 passed by
the Discinlinary Authority based‘ on the inqguiry 'whicht
euffers,from legal.infirmity ef viclation of Princiﬁles of -
nature.justiCepanJ, therefore, it ia.ﬁlleqal, inoperative
and ncn—est. it is ectabl1shed law that there can be no-
lratification or rejuvenation or modiflcation of an 1llegal

act and hence the order dated 8.5. 95 is 11able tc be set-

.aside.

‘3.4 - The charge against the applicant was that he

2

;frudentIY’ sold the chlld t1cket .from Sawaimadhopur to

Bikaner to Shri Prem Prakash Gautam by scratching the word

'child' printed on' the ticket. The above ticket was not

“produced in thegevidence,to prove that the above ticket

was child ticket and the wcrd ‘child.I has been scratchea
on  the child ticket;the bisciplinary Authority did'not'
take 1nto accecunt the. ev1dence cf the comp]ainant, Shri
Prem Prakash Gautam, particularly ‘the reply to OQuestiocn
No.12 wherein he has. etate’d tha.t it is poes1b1e due to
huge rush the ch1ld ticket might have been received and;
his full ticket might have been given to sombcdy. Against

answer to Questlon No.14, the complainant has stated that

he wrote the conplaint as ‘directed by the railway employee

/

" of Bikaner Division. The learned Disciplinary Authority
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| faiied to consider the .material fact that the another

employee'Shri Triveni Prasad was foﬁnd to have scrétched
the word 'child' on all the tickéts and, therefore,

applicant could not be held guilty for the abové éharge:

. This faqt has been  admitted by the Appellate Authority,

respondent No.2, in Ann.Al.

~

3.5 : The Disdiplinary Authority had 'held him quilty

only of . issuing ticket No.00320 .at Sswaimadhopur to
complainant, Shri Prem Prakash Gautam. However, the charge
is not énly of selling the -above ticket, but of'scratching/

the word 'child'. Tﬁellater paft Qf the charge has not

been found as proved by the Disciplinary Authority and,

"therefore,‘thig charge could not said_tolhave been proved

‘agaiﬁst ' the applicant. The Disciplénafy Aﬁthorjty
‘committed grave érrof of law in not Hoiding the applicaht
‘résponsiblél fér selling' the child ticket even Awhen the
above'chjld ticket wés;ﬁot;prOAUCeq dufing thé\lnquiry of

for inspection by-the apélicaﬁt.

3.6 , The. Inquiry Officer  was ;rééuired under - the
. . ) :

rules EQ ask the applicant whether he'wanted>té give his

defence in writing or crally. fHe,_could"not be examined .

orally without apprising _him of .hie right to written
defenée,:thereby the Inquiry Officer has committed error
of law. From his statement at Anh.AS, it may be seen that

he has been cross-examined by the Inquiry officer andg,

therefore, the whele inquiry is vitiated.

4. The respendents - have contested . this
B . : . ‘ 7 .
application. ~Briefly  stated, the respondents ' have
submitted that:- ' o

s

4:1 - The applicant had inspected all -the relied

-
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aécuméntsr &hichi includes _not only the statement of
withesses but alsc the photostatr copy of the ticket. The.
complainéhtAhad sUr;éndéfea his ticket and E.F.T. at.EBé
exit gate.~However,lprior to that he ohtained a photostat -
copy cof the same which waé bojigcteg from the complainanf

and was available ‘with the administration. The criginal

ticket was néither relied upon nor shown to the delinguent

employees _due to its non—évailability.. Not only. the

photostat: copy of the ticket, but other evidences
including the statement ~of’ witnesses were sufficient to:

prove the chérge. It is erronedus to say that the report

- of the Inquiry Officer is based on the perverse findings.

4.2 * The conténtion of the applicant in_paré 6 of
the‘OA need‘no }eply{‘spéciaily when'tﬁe earlier OA filed
by the applicant has already been decided containing such
grievanées.ané remedy‘thereof. Theﬁapblicant has failed fo

substantiafe that there was no evidence available on
. - : . k .

record to prove the charge. Before passing the punishment

order, the Disciplinar?’ Authority had gone‘ through the

represenfation so submitted b? the Aappliqaﬁt._ It is.

A

erroneous to say that the Disciplinary Authority had
failed to consider the evidence available on record.
4.3 . ' The applicant had given a list of defence"

witnesses_who are the Inqujry Officers, the Disciplinary

Authority and the Defence Assistant, which clearly shows

~

;,that all such witnesses. were not 'concerned\ with the

incident or the charge levelled‘.against the applicant,

because none of them were ﬁresent at the place of incident

or were directly concerned with it. Therefore, it clearly

shows that. the applicant had no defence witness to prove

‘his version and, therefore, 'he reguested for calling the

— .



Inquiry Officer as well as thelDisciplinary Authdrity'as-'
witnesses,-ihe purpose»oficallfnq such witnesses was not
to lead . ev1dence in defence, but for the purpose of re-
1appropr1at1on of the f1ndlngs recorded ‘in. the 1nqu1ry and

réeconsideration of ‘record/ wh1ch cannot be'.made by the

7

Avitnesslor‘through him. The list;given by the appljcant
shows that he had given the same for,the'sake of.givingv
"'as he had- earl1er ra1=ed an,‘objection- regarding the
,‘1nqu1ry 1n wh1ch he sa1d to have not been glven a chance
" to submlt hise ev1dence_1n defence.

4;4-.~ iThe appllcanthhadcattended'the offiCe‘of the
AppellatelAuthoritv'alcngwith‘his:Defence>Assistant.;The'
.applicant ’andAfhis-'Defence "Assistant 'were Agiven full‘
opportunlty by the Appellate Authornty to put forward the
‘case. Dur1ng the course of personal hear1ng granted to
p him,h the iappllcant ;.did not press ‘forp summonrng the
wltnesses; If the appllcant was so anx1ous.then “he should,
havé-asked for{summonlng of the W1tnesses before maklng
his statement ‘before ‘the Appellate Authorlty. During the'
course of —lnqu1ry, the appllcant was -not precluded to
produce his »witnesses.‘-He also fa1led "to producer such
W1tnesses before the Appellate Author1ty when called -for

personal hearfng; The. Appellate, Authorlty has rightly

/

B3

--dealt with ithé -matter when arriving 'at the findings,
E / . ‘. N N . - .‘ ’ N - o ’

' regarding prove of mlseonduct. .o S . ' .
4.5 o It(»is' erroneous to . say Vthat the Hon'ble

. \
TribUnal had quashed all the orders by wh1ch punlshment

-r'was imposed and the appllcant should have been treatedras’
* continuous in serv1ce. The last line of the order makes 1t'

clear “we are not sett:ng .aside, the order passed “by the

',d1sc1p11nary author;ty ,».In'.such c1rcumstances, Iit .is -
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_erronecus to say that the applicant shculd be treated as

continuous in service.’

5. No rejoinder has been filed by the applicant. -

RN

~

6. ' Heard--the learnéd counsel fér the parties aqd

perused the record.

T The ' applicant .had. . agitated "the - similar -

’gfievance in OA ~No.208/93 Iwhich was decided by this

Tribunélfvide.drder‘détéd l5i2.§4.,Thefrélevant portioh ofd
the'qrder is as under:- ' A |

| "4. In the circﬁmsfahpes,r"we set aside the
order of the appéiléte authority Annexufé A/2.
and direct 'thé_ aépellate 'authofity ‘to reccrd
the Statment of the defence'witnésses and the
'applicaht . ﬁay ‘give“/ the 1list of éefénce
witneeses to fhe-appe}late authority wifhin ;
period of ohe week after fhe'feceipt cf a copy'
of "the 'érder. 'The appellqté aﬁthority “shculd
summen the witnesseé_and tﬁé éppliéant éhoulq
also take necessary steps for the pfoducﬁiod—of
the witnesses. The appellateﬁauthorify should -
record the StaEEments._of the witnesses and
should giQeAé fresh fjn@ihg after congidering'
the points madetin the apééél as weil aé inﬂthe
Apbiiéatioﬁ. _If the @applicant prays for -

personal/hearing,.the personal heérﬁné ray be
,giQén;toAhim.'Howéyer, we are nct setting aside
the éfder of the diSciplihary authority -as we
'arg cnly 'setting aéide the order of the:

~

appellate - authority and rémit the _‘casé
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v

accerdingly. O.A. is disposed of accordingly”.

6.2 : .Pursdant to this judgment, . the -Appelléée
Autherity bassed’the order dateé_QBthﬂﬂéﬁig, 95 (Ann.Al)
in which the Appellate .Authority has stated that - "The

delinéuent_employee was given an opportunity of personal
hearing aléngwith his defence éouﬁsel.. The mwain point
raised by ‘the employee was that he was onlyljnvclved.in

accountal of one child ticket". The order further states

s (g

that "Surprise inspection was carried out at the =same
bcecking counter and the four tickeﬁs, which were taméered,
were found whereAan effort was made to erase ﬁhe‘markings
of tampering. That one ticket was iséued in the shift of"
i the 'delthuent employée". The brdéf further 'stipﬁlates
that "Obvicusly if the ticket wés accounted for in the
:._shift_of‘the aeiinqueqt employee, it is also correct that
thé‘tickef was issued by the same employee. This fact isv
‘corro?oratéd by ha&iﬁg fourfﬁore tickets where tampering
had been adéitted”. The. Appellate Authbfiﬁy further stated
that "This is a cléar—qut case where an effort was'made.to
cheat the railway administration. This.pnactice ﬁuét_have
been gbing on wifhout’gettihg detected. By sheer chance, a
man was penalised'gnd_he;decjded to repert, otherwise'it
would have been ﬂifficult‘to héve come to know of this
cése“. o , : : .
6.3 - oIt is not_disputed that the ticket, which was
S . : ‘
tarmpered, was issued in the shift of the appljcént. The
averment of the respondents that the applicaht_inspected.
the photcstat cépy of fhe -al]eged Aticket, has nct Qeén
.refqted 'by_‘the‘_appliéant _by filjng rejoinder.' The

photostat copy of this ticket was a part of the documents
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annexed td.the chargeshegt.

6.4 . ‘With.regard to the contehtion of the applicant
that Mhé was not givén an cpportunity feor adducing the
evidence c¢f his defenée' witnesses beforé the Appellate
Aﬁfhority, there is sbme.fbrce iﬁ £he contention of the
respondents | thaf\‘ the :witﬁessés sougﬁt, such as
Disciplinary Authofity( the Inquiry Officers and the
'Défence Aséiétant‘were'not for thg purpese éf.adaucing'the

defence, but for examining them for the purpose of
- ' \

reccnesideration of records of the inguiry conducted and

the order- paséed. The Appellaté ‘Authofity in his crder

sfateé that the main point'raised_by the applicént during
the personél héafing was that he was only invdlveé'in the
.accountal ofA'Fne child tifket,‘ but - nctwithstandiﬁg- fhe
coﬁteﬁtion cf the respondents' ncw given jéi‘the _reﬁly,
'theré is no ﬁéntion 1in the ordér of the‘ Appeilate
Authority as_va Aﬁhy- the defence _witnesses were' not
allcwed,fevenlsﬁéh witnesses were considered irrélevant.

S : ) :
Be that it may, the fact remains that the alleged ticket

R

was. issued during the schift of the applicant and he

accounted for_this,ticket and'based cn this fact, we are

-

of the opinicn that . even:  if  some .procedural "errors

éxisted, these would not have prejudiced the case of the
: / . -
applicant.

7. In the facts and circumstances and aforesaid

discussicns, - we do  not  think that any judiciai

interference ig& called for and accordingly, this OA is

dismissed with no order as to costs.

-

(H.0.GUPTA) '

Member (Administrative)

(S.KCAGARWAL)

Member (Judicial) -
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