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CORAM:

HC 'BLE MF. . GOFAL KRIZHWA, MEMBER (J).
HQI'2LE M. OB . SHLDM, MEMBEE (A) .

For the applicant eee SHEI F . METHTIR.

For the Rezpondents e -

PEL HOI'BLE M., GOPAL KRISHUA, MEMEER (J) .

P, Applizant Vimal Marain has filed this application u/s
1% of +he Administrative Tribunals Ast, 1925, praving therein
that the enjquiry proceedings conducted ajgszinst the applicant
may be hald as unrzasonable, wnjust ified, wold and contrary to
the principles »f natural justioe . He has also prayed for
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order of the disciplinary anthority dakted
22.2.72%5 (Annexure A=-1), by which the pznalty of reducticn in
rank £ the lowsr post of Inspector in the grade of Bz ,1540-2300

W&E Lo 5395 wazs imposzd upon the applicant.,

2. Wz have heard the lea. =3 mounsel for the applizant and
have carsfully f:ruScd the records.
C 3. The applizant while functioning 33 Superintendent,
customs, Srigangznagar, in the year 1290, was served with a
charge=-sheet, For which an enguiry against him under Rule 14
of the 323 (O024) Rules, 1955 (for short the Rules) was hsld.
The charges framed against the applicant read as follows 3=

“shri vimal Warain while functioning as Superin-
tendent, Customs, 3riganganagar, in the y2ar 1990
failed-to maintain devotion to duty and acted in
a manner which was unbecoming of a Government
servant .

Srigangznagar Castoms staff in a joint opsration
with BSF apprehendsd a pecrson nam&ly Shri Ratan
Kamar Lrora alongwith 168,953 kg, silver on 27.1.90
near Indo=Pak border. The acolssd was brought o
Jaipur on 28.,1.%0 for obtaining remand in the
supervision of Shri vimal Warszin, Superintendgng.

(}K~@$ﬂ The accussd was produacsd before the Chisf Judicial
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Macgistrate (Economic Qffence Court), Jaipur and
vas taken on remand £or S days. Wherseas Asstt.
Folle*ror (Prev.) Jaipur direct=d him on phone
at £.00 P.M., not £o taks the accoused on remand.
Despite his cleasr directiconzs 3Zhri vimzal Harain
Superintendent amendsad the applicaticn Jdated
28.1.90 written by Shri pevender 3ingh Dutt,
Inzrector and intent ialy taken the acensed on R
remand. While kesping the ac:used on remand,
Shri vimal Warain beind a supervisory officsr
negligently did n>t make proper arrangsments £or
guarding and keeping the acoused undsr custody
and zlsc 3id not give necessary Jdirectims to
the stz=ff for safe guarding the sccused.

Shri vimal Nzirain, Superintendent, also consumed
ligquaor in the mqezst room of the offize premises
which rsflzaoted on his performanc: and devoticn
to duty.

Thus Shri vimal Narain, Saperintandent, failed

to maintain dsvotion to duky and acted in a

manner whiich was unbeodaring of a soverpment sServart
in violaticn of rule 3 (1) (ii), (111) and rule

22 (b)) of cI2 (Condact) Rules, 1964,

L

The Enguiry 0ffizer after canzluding the enguiry submitted his

k

report o the disciplinary aathority. The disciplinary authority
he applizant through his grass negligencs, as

statlizhed above, which made the zscape of the accused pozsible,
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Ziled £o maintain absclute integrit, and devaotion to Juty

has thuzs viclated the orivisicns of pules 3(1) (L) & (4ii)
of the 228 (Condact) Ruies, 1964, and hs, tchers=fors, imposed
the penalty aforesaiﬁ upcn the applizant. It is an adrmitted
fact that the applicant d4id not pfefer an apgpeal Lo khe
appropriate apoellate zuthor ity bafdre imroking the jurisdiction
of this Tribunal. The aontentions of the zpelicant's couansel

againest the applicant were
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are that the cnquiry prosesding
cnduched against‘the provizicns of Rules inasmach 23 suificient
chance wag not glven £o him to rebut the allegat ions levelled
against him and that the applicant was nct furnished with copies
of documents, in zpite of his demznd, to counter the allegst ions
mads against him. It is.alsc aantended that the apglicant was
not Jiven an effestive chance to 2dducs svidence | in d=fence and

the provisions contaiued in Pule 14(12), (13) and (14) of the
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Rules have been violated. Ik iz further 2ont:nded that +he

nqniry conducted against the applicant was contrary to the
prinziples of natural justice and hence the provisicons oontained
in Articlez 11 and 21 of the Sonstitacicon were viclated. On the

basis of these contentions it was urged by the lzaraned counsel

for the applicant that befors approaching thiz Tribunal, by way
a -

on the part <f ths _Jpliudnt
nE fxling this application, it was not dnperative/tc exhans

the slternative remediss available to him ander the Rules

governing him. The lz3rned -founszl for the applicant has relied

on g (2 LR 428, Vivek Prakash Mathuir ve State 2f Rajasthan
and cthers,  in which, at pagJe 444, it was laid down, as follows s

-

"the gquestion of vicslation of principlss of natural
justioe is seriously in issus in thess writ pztiticns.
Thez casc of Richpalzingh iz also a connected matker

43 his changsz of future promotion rests upon the
validity of invalidity oFf the subsequsnt ofiers of
the Government Jdatsd Wovezmber 24, 1927, In such
circumstances, the sSsoond exceit ion €0 the exhaust ion
of alternative remedizzs 1z aporlicabls to the facts
and circumstances Sf thess: writ metitions and they
are entertainabls by this Court despite the avzaila-
bility of Rajasthan Civil Services apoellate Tribunal.
The preliminary objection raised on behalf of the
respondents has no merit ia it and is ower-rnled.®

The lzarnsd sounszl for the spplicant further reli=d on 1992'(2)
SLJ (2AT) 1, B.M. Gupta v. Union of India and others, in which
the 5llzhabad Bench of the Tribunal cbhazrved ,as undsr -

"Before we procesd farther it may e sailld that

ordinarily 2 cetition is not admitted by the
Tribunal unt il the Jdepartmental remediss are

exhausted. In the instant case Shri B.M. Gupta
(retitioner) submittsd a regressntation on 15.10.1990

and £il=d the present periticn on 7.11.90 as

ment ioned above. It is not diffizult to conclude
that the Jdepartrent di3 not want to confer the
benz fit for the judgement of Shri Vvidya Bhusan's
case ©n the cetitisner otherwise after the submi-

szicn of the réprcSLnLuflun of the peti-ioner on
15.10.90, review DEZ dated 29.11.90 shuld not have
talen lase. Thers fare we  admit rhc petition and
procesd £o dzcide the same without compliance of
the provisions of 3ection 20."

reliance has also bzen placed on 1993 (2) 2LJ (SaT) 524, Mubashir

Huzsain v. The Deputy Sollsctor (P&V) and Anr., in which the

C#hM*M- Hyd=zrabad Bznch of the Tribunal made the fallowing:ﬂxmrvatidmsz-

L4

I....4.




-4 -

ion we A0 not have
any douabk to come t0 a —oncluzisn that the order

of the difciplinary aathority iz liable to be zet
aside. Qf courss the applicent had approached this
Tribunal without sxhausting the alternat ive remedy
under thz szrvice rulsz that is without approaching
the appellate aukhority. But this is a case vhere
the orineiplzs of natural justisce are viclated. IFf
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"3n, in view of the ahove posi

ral just

delinquunt cfficer =zarisfies the Tribuanal that
the disciplinary proceedings are vitiated by
violation of the Principles of naturazl juscice it
will be open £ this Tribunal to interfere and if
Aeemed £it quash the disciplinay procsedings zwven

bzfor: it iz concludsd. The said discinlinary procesding
may alsa bs omashed after it completicon also. The

fact that the applicant had not apuealed ascording to
the rialesz by itse)lf be no bar to approach this Tribunal
in case of wviolation of princizles of natural justice.
Whether thes principlss of naturzl justioe are violated
ar nok will of sourss be oa qusstion of fact. But in

thz instant 2ase we are satisfied that the principles

of natural justize have been vioclated. 39, though

the applicant has not sxhausted the alternative renedy
certainly this 0.A. is maintainable ™

All these ralings have been duly considered. Each case has to
be.jadged on the basiz of iks own fazks and circumstances. The
ralings relisd upon by the leacned counsel for the applicant, in
our opinion, 39 noct help the agplicant as the facts of the

frerent from the facts of the cases

cited supra in so far as the aprplicant has nct been able to show
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any excspkional sircumstances dispensing with the raga
of Section 20 of the Administrative Tribuanals Ast. PReliance is
placed on 1991 (27) ATC, 534, 3tate 3ank of Indis, Bhopal v

5.5. Fyshal, in which their lordship 2£ the Hon'ble 3uprems Court

held, as follaws s=-
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thz sezond ground is concerned, we are
unathle Lo se any gakstzanze in it., ¥No such fresh
cpportaniky ontemplated by the regulations nor
24an sach A reql ement e dzdaced from the principles
of natural justize. It may be rememnbared that the
Enguiry Officer's report is not binding upon the
dAisciplinary anthority and that it is 2ren to the
disciplinary anthority to come to its own -conclusion
on the charges. It 12 not in the naturs of an sppeal
from the Engairy Officer to the Jdisciplinary anthority.
It i® one zand ths same profezding,., It is open to 3
disciplinary authority to hold the inquiry himsz1f.
Tt iz =Jqaally open to him £o appoint an Enyuicy
Officer to condiuck the inguiry and place the entire
record before him with or witho>at his findings. 3ut
in zither cass, the final decision is to bW taken by
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him on the bDasis of the material adlduced. This
53

alss apoears to be the v iz:w takern by one of us
(B.P. Jazvan Reddy, J.) 2& a Juloge of the andhra
Przdesh High Court in Mzhzndra Fumar v, Union of
India. The sescond contention aocordingly stands
rejected

In view of this decisi

contention cf zpplicant's eounsel that noneaffording of an

% ion 2f£ the Hon 'ble Supreme Court, the

opportunity Of hearing o the spplicant before dis-agreeing

with some of th: findings of the cnjquiry officer violatsd the

or J.nCiPl 2 of natural justice Aoes not hald gond.

4.

however,

apprapriate appellate authority in regard to hiz grisvancss

Sinze the applicant 3i4 not prefer any apreal to the

iate aprellite aothority bz fore approaching this 7r

that the prazent applicztion is premasturs. It is,

npen to the applicant to filez an apred to the

ibunal,

and if any such arr=al iz filed within 30 days 2f the date of

this c»rder; the 3ame should be dizpxred of mecting all the
points raised therein through 2 speaking order on merits as
exp=dit iougly as possible in accordance with the prescribed

proesdur: and rules by the concerned appellzte avthority.

5 The present appli-ation as sach is not maintainakle

and is dismissza at the stage of zdmission.

( 0.F. JHAFMA ) ( COPAL FFISHMA )
MEMBER (A) IEMBER (J)
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