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oA 261/95
Fazal Hussain s/o Shri M.Kurban Ali r/o Girls School,

Tipta Radha vilas, Kota.

ee. Applicant
v/s

1. Union of India through General Manager, W/Rly,
churchate, Mumbai.

2. Dv1l.Rly .Manager, W/Rly, Kota Division, Kota.
3. Execut ive Engineer (C), W/Rly, Kota.
«++ Respondents

CORAM:

HON 'BLE MR S »K.AGARWAL, JUDICTAL MEMBER
HON 'BLE MR .A .P NAGRATH, ADMINISTRAT IVE MEMBER
For the applicant eee Mr.Shiv Kumar

For the Respondents «e. Mr.Manish Bhandari

ORDER

PER HON'BLE MR .5 .K.,AGARWAL, JUDICIAL MEMBER

In this oA filed W 19 of the Administrat ive Tribunals
Act, 1985, applicant makes a prayer to quash and set aside
the order dated 9.3.91 (Ann.A/1) and to direct the
respondents to f£ix the pensionary benefits of the applicant
on the basis of qualifying service rendered by him with

all conseguential benefits and arrears alongwith interest.
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2. ' In brief, case of the applicanmt is that he was

init ially appointed as S.0.Mistry on 1.6.51 in Udaipur
Himmatnagar; Project and superannuated on 31.12.90 but the
respondert department has allowed him pensionary benefits
for the gualifying service of 11 yea.rs 10 months and 11 dyas
only, whereas he s entitled to pensionary benefits for the

total period of 28 years and 7 months. It is stated that

~applicant filed a Civil Suit against the retrenchment order

dated 30.9.74 before Muns if, Kota, and xkex®a:dd stay was
granted Ry by # Munsif, Kota, and the applicant cont inued

to remain ir; employment till the Suit.was dismissed vide
order dated 3.8.83. Aan appeal was filed before the Distriet
Judge, Koka, and stay was granted and the applicant remained
in service. The ‘said appeal xwas was transferred to this
Tribunal vide‘. TA 2040/86 but during the pendency of this TA
the applicant ret ired from service on 31.12.90 and the 1A
came up for_hearing on 24.4.93,“@3 was disposed of with
the direct ion as ment ioned in thé& order dated 22.4.93. The
Ppplicant filed representation and also filed Contempt

Pet it ion No.45/94 but the Contempt Petition was dismissed vide
order dated 20.4.94 and the applicant was given liberty to
file a fresh (a, if s0O desired. It is stated that applicant
served for 28 years and 7 months and this period should
have been counked as gqualifving service for the purpose of
pension. Therdfore, the applicant is entitled to revision

of his pension and retiral benefits. Therebore, the applicant

has filed this ga for the relief as above.
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3. Reply was filed. 1In the reply it is stated that
this 0aA is barred by limitation. It is also stated that
qualify ing service of an employee for the purpose of

pens ion isg determined in accordance with rules. The
applicant was dAx#i initially engaged on casual basis and his
service was méde Egm}.ax'regular only in the year 1979 in
pursuance of the -letter dated 29.7.78. Therefore, for the
purpose of determina; ipn of pensiondary benefits the service
rendered by the applicant on casual basis cannot be counted
and the applicant ‘was only entitled to pensionary benefits
for the gqualifying service _reckonned as 11 years 10 months
and 11 days only.and this Op is misconcieved and the applican

is not entitled to any relief sought for.

4. Heard the learned counsel for the parties and also

perused the whole record.

5. In the reply, the department has made it very clear
that the applicant was made regular in the year 1979 and k=
before making regular he was working on casual basis.
Therefore, service rendered by the applicant on casual basis
éannot be counted 6r determined as &x qualifying service
for the purpose of pension and retiral benefits. No
rejoinder to this contention of the department was filed

by the applicar;t before th-is Tribunal. It 1is a general

rule that pens ibn/pens ionary benefits can be determined by



the department on the basis of qualifying service rendered
by the erployee on permanent /regular basis. %®hexg (Q\'l’ual_ify ing
service of a Government servant commences from the date he
takes charge of the post to which he is first appointed in
a permanent capacity. Temporary service followed by

conf irmat ion without interruption will also zxasddafy be
treated as gualifying service. Pension is admissible to

permanent employees who retire or are retired with a

gualifying service of not les »than ten years. Temporary
empldyees who retire on superannuation or invalidation
after rendering not less than ten years of service or retire
voluntarily after 2C years' cont inuous service are also
eligible for pension. ©On the basis of above, sService
rendered on casual basis cannot be counted for determining
the qualifying service of the applicant for the purpose

of determinat ion of pension/pensionary benef its. In view

of the facts specifically mentioned in the reply to which
there has not been any rejoinder, it cannot be said that
there has been any error in determin%‘xg the pension/

pens ionary benefits payikile payable to the applicant on the
date ©of his superannuat ion. It is also pertinent to mention
here that vide order dated 22 .4 .93, TA 2040/86 was decided
by this Tribunal and it was held that the applicant is

ent it led for all benefits which are available to the persons

who hage worked till their superannuation including
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pens ionary benef»its‘, if any. Against this order, the
applicant approached this Tribunal in contempt but the:
Contempt Petition was dismissed without issuance of any
not ice. Therefore, in our cons idered view, the applicant
has no case for interference by this Tribunal and this 0A

is devoid of any merit and liable to be dismissed.

6 We, therefore, dismiss this 0A having no merit with

no order as to costs.

L

/
(A .P .NAGRATH ) : ! (S .KAGARWAL)
MEMBER (&) MEMBER (J)



