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QA 26/95
Bhanwar l&l £Zharma, Ex EDEFM, Fozt Oiffice Udaipur FEalan,

Ajmer.

' .. Applicant
Versus
1. Tnizn <f India through Secretacry, Ministry of Fost &
{
Telegraph, New Delhi.
2. Sr.fupdt., Poatal ©Office, Ajmer Divizion, Ajmer.
3. Zhri Rajzndra Prasad Charma 3,2 &hri ESurya MNarain
Zharma r/¢ Udaipur Falan, Diatrict Ajmér.
... Respondents
CORAM:
HON'ELE MR.S.F.AGAFWAL, JUDICIAL MEMEER
HOM'BELE MR.IUT.P.ITAWALIT, ADMIUISTEATIVE MEMEER
For the Applicant " ... Mr.S8.E.Jain
For Fezpondents No.l 3 2 oo Mr.Hemant Gupta,prory
proxy counsel for Mr.M.Rafig
Zharma

For Respondent Nl 2 ees Mr.C.B.

O R DER

FER HOI'BLE MRXE.K.AGAEWAL, JUDLICIAL MEMBER

In thiz 23 fil=d u/& 19 of the Adminiztrative Triimunals

Act, ths applicant maies a praysr to jguash the order of
termination and a3 direction to the respondenta to trsat tha
applicant continucus in service on ths poszt of EDBPM with all
consagquential henefits with interest @ 12% p.a.

2. In krizf thes facte of the case, as 3tated Lky the

A

applicant, ars that the post of EDEFM, Udaipur Falan, District
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Ajmer, fallen vacant with the respondents 2nd the applicant
was appointed on 21.5.95. The applicant tock ithe chargs of
che pocszt on the zame day but on 2.2.9%4, on the direction of

the respondsnts, the chargs was given to one Zhri fatva larain

Sharma. It iz 3tated that servicezs of th2 applicant wsre

‘ fterminat2d malafidsly by an oral order on the recommandations

¢f the Inspz
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Therefore, th2 agplicant

could not work weel f. d.209d to Z0O,2.91, Again) the applicant

¢

was given charge of ths post on 21.2.924 and h:z worked till

22.7.594. It iz =ztatszd that nobifiestion dated 28.9.94 was

issued £for regular slactisn on thez post of EDBPM, Udaipur

(U}

| RaaN Falan, and the applicant ﬁlso aukmitted an application dated
17.10.%21 kbut he was not Jivan appointment. It iz =tatad that
the applicant complzted more than 240 days sszsrvice as EDBPM,
Udaipur Falan, thsrefore, terminati;n 2f the servizssz of the
applicant withent £2llowing the provizions of Section 25-F of
the Industrial Dizputes Act wazs 1illegal and againzt  the
provisions of law. It is etated that as per the instructicons

containad in ths lettsr dated Z231.10.%% it was inouambant Qpon

ths respondents to give pricority to the applicant as the
el . o . s e
t & applicant was in zzsrvice zince mores than an year and =2szlsction
of respondsnt Uo.3, Ehri Rajendra Prasad Sharma, could not

havz keen don2 az he was having no exparience cof =zervice as
EDEFM. Therefore, thsz applicant £ilzd thiz 22 £for the relisf

az menticned above.

A
3. Reply was filed. It iz =z2tatszd in ths rsply that the

applicant waz 2zngaged as a substituke vic: Shri Ramesh Chand
Sharma in the leave arrang:sment at the riek and responzibility
of the regular incumbant. Tharefore, the applizant has no

£

alea

fn
I

ted that when vacancy arcze

i

—~X L — right to thes post. It i

on account of promotion of  Shri FRamesh Chand Zharma, a




notification waz issued for regular eelecticon on the post of

fiz
(

EDEFM, Udaipur Falan. Hamz oEf the applicant was al:

spcnscred by the Employment Exchange, Ajmer, alcngwith others

G

and Shri Rajendra Prasad Fharma, respcondent llc.?, was sa2lects

0}

trictly in accordance with his meric. It is further 3state

I

that nc weightagye can be given o»f tha 2xperisnce gained by ths
applicant and provisicone of Gection 25-F of thz Industrial
Disputz2=z Act arzs not applicable in ths instant <casz as the

rezpondent Jdepartment i nct  an  industry. Thareafors, the

n

capplicant haz no caz2 and chis 0A iz devoid of any m=2rit and

lialkle to be dizmissed.

4, Heard the 1learnsd counsel for the parties and also

perus=2d the whole rescord.

5. Tha learnad counael f£or th: applicant haz argued that
. A . i3
the applicant waz in z2vvice and worked for more than an year.

Therefore, asz per the instructions contained in the 1letter
dated 24.10.2¢ pricority should have been given to  the
aprplicant in comparizon to reapondent Holo3, who was not in
gervice at all at ths time of applicant's szslszaction. on the

other hand, the lzarnzsd counsel Eor the reapac
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that the applicant has worked on sukstitute baciz which was

merzly a =stop-3ap arrangemént during the 1leave period.
Therefore, the applicant is not entibtled to any weightage of

2 experience gained by him as =zubstitute.

6. We have given anxions con2idecvation to  the rival
contenticons of both th2 partiea and als:s perused the whola
record.

7. In D.M.llagesh v. Assiztant ZSuperincendent of FPost
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Offices, Full Bench of the AT, Bangalorz E2nch held that the

decision nf Full Eench given in G.S.Parwati's case, which

=h

t

or the expsriesnce gainsd

{

provides for welightage to ke givan
by E.D.Agent= appﬁinteﬂ as subkstitute or on provisional basis
in the mattér of employment cannot be sustained and
accordingly over-ruled and E.D.Agents are not entitled to the
benefit of circular Jdated o.5.58 which provides for preference
te E.D.Agents completing the =zervice of 240 Jays or more in an

year. N

8. In the instant

0

ase, thes applicant had worked in two
spells on substitute kaszis and sukstituts has no right to the
post. Moreover, Full Bench of CAT, Bangalors, has aover-ruled

the corder paszed in Parwati's =sase and held that E.D.Agents

are not =ntitled to any wsightage of experience if rules Jdo
not provide for. .
9. The l=arned counsel for the applicant has also argued

(9]

that provisicn:z of Secticn 25-F of the Industrial Disputes Act
ware not followed hefore terminating the services of the

applicant and hes has referred All India Radic v. Santosh Kumar

Rl

and Ancther, (1593) 3 302 237, _9n the othsr hand, the learned

counsel for the re2zpondents has argued that the respondent
department is not an industry. The applicant was merely
working‘as subatitute in leave arrangsemzni only. Therefor2

the provizions of Sectisn 25-F of the Industrial Disputes Act
cannot he attracted in the instant case.

10. In Unian o»f India and 2nother v. Famlezh Fumar Bharti,

(1998) 9 8C2 727, Hon'kls the Supreme Court hasz hald that Fost

Nffice iz not an industry. Thareforz, in caze of termination

of sarvice of an Extra Departmental Delivery Agent provisions
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of Section 25-F of the Industrial Disputeé Bct are not
applicabla. In the instant case, the applicaht was engaged on
substitute basis in leave arrangsment only. Therefore,
provisions of Section 25-F of the Industrial Disputes Act are
not applicable at all. Moreover, selection of Shri Rajendra
Prasad Sharma, respondsnt No.2, on the post of EDBPM is on the
basis of merit, which has not besen challeng=2d in this OA by
alleging that the said selection was not on the basis of
merit. As the applicant is not entitled to any weightage of
the experiznce gained by him as substitute E.D.Agent and the
provisions of Zfectiosn 25-F of the Industral Disputes Act are
not applicable in the instant case as the Departmant of»Post
and Telegraph is not an industry, as per the verdict given by
the Hon'hle Supreme Court, we therzfore do not find any merjt

in this 0OA and this OA is liable to be dismissed.

11. We, theresfore, dismiss this ©A having no merits. No

order as to costs.

(N.P.NAWANI) : (S.K.AGARWAL)

MEMBER (A) MEMBER (J)




