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- IN THE CENTRAL.ADMINISTRA IVE TRIBUNAL, JAIPUR BENCH,. JATPUR
¢ .
N

| o ([ 02 27]

l%ate of crder:
, \
| OB No.252/95 ©
Babu Lal Verme and Narvar 4 ndh Jhalz, bkoth working»as 8.0.M. in |
the office of C.I.0.W. 2), '%#ern Railway, Kota. - |
-« Appl 1c_¢rits»
\ Versus
1. Union of Ingii'a;', through ~General Manéger, Western Reilwey,
| Churchgéte, Mﬁmbai. ‘ ‘ i | » |
'2,.k 'Di‘visiona_l Railway Manager, Western Railway, Kota..
& ‘ . : I Ces Reépondents |

Mr. R.N.Mathur, counsel for|the applicants

. | Mr. Anupem Agarwal, proxy c[ounsel for Mr. Menish BRhandari, counesel
for the respendents /
CORAM: ' ' ]

HON BLE MR. S. K AGARWAL, JUDICIAI MEMBER

HON'BLF MR. N. NAWANI ADMINISTRATIVE MEMBER

4

" . PER HON'BLE MR: NlP»NAWANI, ADMINISTRATIVE MEMBER -

|

. A \ ' : ‘
, In this OB filed under Section 19 of the Administrative
" N . ~ ‘. " "

i ~

'

T;ribunais Act, 1985, the a#)plicant seek fol,‘lowin‘g.re]'.iefs:-
P |

") That the imp#gned 61;der dated '6/9.6,.95 (Ann.A]L') ‘may

) | kindly be set }as‘idé' é{)d guéshed_. The ,re.spcndenfs may be

C A : direc#éd t6 ﬂegul-ar»i.slte cervviceé of the aoplicant= on

lthe post of SOM in the scale of Rs. 1400—2'%00 (RP)
jj)‘ That the recp‘onden ta may be dnrec;ced to ray selary to
| ' the .appli‘cants vhich wes not peid to them for .the

- pericd during which an interim crder was in operaticn

~

" |
i |
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2.2 ¢

iﬂ‘the eaylier O.A.1N0.405/9§ but were reverted despite
the crder of the Hon'ble Trjbunai. o

iii) Thét a de 1aration'mé§ be madé that thé‘applicants are.
ent;tled te hgfé the post cf SOM pay scale of Re. i@Ob_

2300 (RP)| interruptedly."”

2. . BApplicant No.l |was appofnted 2= Rcad. Gangmwsn con 28.3.79 and

applicent No.2 wes a#pointed ae Khalasi on 22.4.72. Both of them,

after having pessed 'the written test for the post of SOSR Mistry

' held on 21.1.85, wéfe placed on the select list vide crder dated

28.5.86 KAnh?A2) with rankings 4 and 5 respectively. This order

- aleo states that promoticn of the staff considered suitable will be

subject to certain ierms and conditions which we will an occasion

tc extract ailittle/léter.
: \

Tt appears t{at thereafter the épplicants were posted in

 Survey.and Constructicn Department against tempcrary vacancies and

continued to work in the s2id departwent till they‘were ordered to

be reverted on their original post viée-inmmgned order (Ann.RAl)

: |
dated 6/9.6.95. e <caid reversion waes stayed by order dated

-10.7.95 by this Tribunal and consequently both the app]itants
appear to be working ‘continuously on the post cof SOM (as
- | . . -

|

redesignated) till date.

) |

L

3. We have hear@ the learned counsel for the perties and have

perused the meteriel on record.

4. During‘the.%ourse of arguments, the learned ccunsel for the

"applicants broUgh# te cur notice. 2 letter No.E/E/1025/5 Vol.I dated

I NV
S : ey .

==

8.1.2001 from‘DRM!Kcta»and addressed to the General Manager (Estt),

Churchgate, Mumbﬂi_which was_taken‘én,recofd. Thié‘letter states

4 ' 9 : .
that applicent Nq.l was selected fcr the post of SOM in Survey and
:)‘ N ! ( '
|



Construction Depertment under the ceonditicng ‘which"have “already

" been mentioned in the preceding peragraph as part of Ann.A2. The

§

letter also states |that. the applicent No. 1 had comp]eted pre-

premeticon training rom 13.10.86 to 12. 12, 86 in ZTQ—UDZ and ctocd‘

at merit No.l and pocted as SOM vide letter dated 5.6.86. fhe
Jetter goes on to y that the employee (app]'ieaht Ne.l) contends
that his ﬁuniofs v'z. Shankar-B, working as R/Smith Gr.I undet
CPWI—BWN, and other% are working in higher post in.scale Rs. 4500-”
j7OQO,.he<is alsc required to be given the same scale as per his
senierity. It ig al oretateﬁ'in the 1etter_thet on.examtnation, it
- is cleared that f~ of the juniot eﬁployees from Shri Resbu Lel
(applicant No.l) arge werking in the scale of Rs. 4500-7000 buE Shri
‘.BabutLa] could not 'calleé;for suitability/trade test due to non-
‘avai]abilit& of big namezin the senicrity list 'and juniors were
promcted. The letter finaily seeks guidelines whether Shri Babu Lal
can\be trcmoted as SOM in' the scele Re.t4500—700 in view of his
juniors having be n‘piomotea in highet grades ahd helnot having
been <called due te non-availability of  seniority (list) on

administrative account.

/

5. The reepond%ntc in thelr reply bave stated that suitable
\

emplcyees are poestied in Survey and Coné tructlons Department aga1n=t
temporary posts 3} d as mentloned in the panel (Ann. A2) 1t=e]f, on

the explry of wo krharged pocts, they w1]1 return to their parent

category accordln te their pcsntnon in the select list and the:r

Jien will continue to be haintained in their parent cadre and they
will be eljéjble fer all premctions as per rules in the’channel- of
prbmotion where rthey\ held lien. It is, therefore, contended on

ktehalf of the #respondents that even if ther'applicents have

agualified the vmhtten test_and were premoted to the post. of SOM,

then alec it dces not create any right in them because their lien

is kept on the post of their own cadre and they have to earn their
o ) .

. c
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promoticn in their own cadre iteelf. As such, on repatriation they
are entitled for the same post and the senierity position and it
has. been further asserted. that in the present case no Jjunior person

to the\applicants has |been promcted on a'higher post. As regards

_the order of this Tribunal dated 5.10.95 in OA No.405/92, it has

been stated by -the respondents that they have  already taken action

in pursuance of the _irections_issned in- the said Jjudgment and

"accordingly the cases of the" applicante were examined as per

-

» _dlrectlons of the Hc"ble Trlbuna] and the same were accordlngly

dec1ded. It has al C been contended that appllcant' can get

premotion in their cedre only in actordencé with the avenues of
promet ion providedt‘ n the rules and in - such eVenttality the

[y

applicant are net e titled te get such promot:on Jrgnorlng the
aeniority pos:t:pnx
_c%rcum=tances, even certain een:or pereone,to the‘abpljcants on
their eubetantlve posts wculd be recelv1ng dlscrlmlnatry treatment..
The reepondente have aleo den1ed the arerment maéde in Ground‘(D)

of that.OA’that'S/S; i Kishan Lal; Farhad, Kishcri‘Lal' Mangia and

‘\Kana were g1ven pro ot]on ony the post of SOM/QOSR even. when they

quallfled the trade teet only =ubsequently in the ‘year 1989 and

explained that in fact all the-employees named are much senlor-to

the apr&icante and ave been given regular promot ion on qualifying

the trade test agal qt the regular post. The reepondents have also

’denled the avermenti made in para (E) of the OA and explalned that‘

a perusal'of,the eaid Ietter (Ann A9) will‘ahoW'that the~pmomotion'
wae-anaraed:tb th =ald eﬂployee for the reaqon that there was
cmission cn the par' of adm1n1=trat1on in not qrant:ng promotlon to

th thouoh he should have been reqular1eed 8 years back c¢n the post

cf PWI, whereae the ca=e in hand .is ou1te d]fferent because the-
appl:cants can get promot:on in their own cadre as per rulec and
any tempcrary pro ot:on in the progect dces™ not create 2 right to

c]a:m 3 regular p emctJon in their own‘cadrer The reapOndentsihave

of -thelr =ub=tant1ve post because in such



"project does not arise if

' Secend,. whether “an

senior in the parent ca

'_number .of- pro:]ecte th‘r

. the» additional werk 1

their regularisation -

AV

"1nter—a11a' { o
|

aiso denied the averment :'made in grcund .(F) of the OR and have

contended that there is n thlng in the said order (Ann A/lO) te say

that 11 emp]oyees, named |in the order, .were =ent to the prowect on

" a hlgher post and furthe that the queetlon of reveremn from the

an employee is kept in the same post or
if as’ per his semor:ty poqntzon in "his own cadre he gets a r:qht
to be promoted in the c ‘n ]Jne and. thus the examp]e quoted by the

appl:cante has no releva ce.

6. We 'have care‘fulnl"y .onsidered'the rival contentions. We are of
the opmJon that the con‘rovercy m thlS OR. revolve= round tAwo

basic- issuves. F1r=t, wh'ther an emp]oyee who JS deputed to Survey
and Constructicn Departm nt can c1a1m to rema,l-n there Jndef1m_tely,
mployee ‘who‘z JS gosted ‘to Su\rv‘ey\. and’
Censtruction Department.‘on_ promotion to ‘a'higher pdst canv claint the -
promoted post in his rent 4cadre, .ir-respeot ive of whether his
- ent re haye got such pr\omotvion/h.igher pay. scale
or not . ‘ | -
7; 'As_jredard.s the fi st “issue, it-has to be appreciated that the
work load in. Survery

_nd Conatructlon Department depend on the

t Department is hand]mq at a mrtlcular

mcement cof tlme._ The Rai

A

ways have adopted 2 w;se po‘Jch of menaging’
ad by ta\kingi officiale from their parent

.cadres in Ehe open 1iine A:inetead of -recruiting, such adetJonal

"empl‘oye‘es - from the open market and face the demand/problem= of :

nce wo_rk ‘load get _re‘duced._ " Against ‘th_1s-

background, we \find_no-‘f:ault with the respondents’ inserting clearly

. certain 'cqndi‘t.i'ons at he ti-me of»no‘tifying the panel cf employees :

=e1ected for Survey nd Construct ion Department, whlch include,




A

o)}

- "i) The select 1ikt and promet ions fcr the purpcse\of filling -

temporary. Vacandies in the constructicn work cf S&C
' Department in thp jur1°dJCt10n of the d1v1=1on on]v. They

w1ll not _ be ellgible for- ppetlng ‘against open 11ne vacanCJee

on the division of on any S&C Unit out side the djvisjon. _
o |

) ii)'On the expi of workcharged posts, they will return tc j

their porent categery according\ te their position in the
' select list. The£ will not be eligible for absorption on any
: | ' ,

project out-side [this division. - RS

iji) Their lien will continue to be maintained in their

parent cadre and‘they wnll be eligible feor 8ll- promot10n=/a=A

per rulec in the}channel of promotlon where they hold lien."

A plain reading of above c@nditfons will reveal that the~

respendents have take extra care te pﬁt across all the preos and

cens  for empﬂcyees‘_from open line - jecining the Survey and
. - ‘ ‘ i

Construction_DiijJOnr Such employees have to understand that they

wculd be wprkjng'on temporary and work—chérged posts in ancther
orqanleatnon than th irs and are lisble to e reverted te theJr

parent category on t leir services being no longer requnred in =uch

organleatnon, which | in effect means’ ncn—ava:lablllty of such

temporary and workechFrged poste. They alsc have to understand that

. . . el . . : .
their 1lien is ma1nqa1ned in their perent department and their
senibrity will be maﬂntained in their parent cadre, -meaning thereby»

that their promotion in the parent. cadre willa depend con their

i

geniority pceition in their parent cadre with requirement to go

'through the prescribed selection process: The applicants had also

|

) qone to Survey and‘ Constructicn Department on  prcmot ion under

gimilar conditicns apd no rlght had accrued to them tc continue in
Survey and Conqtrucqlon Department Jndeflnlte]y, and this being =o

their services cculd be’ returned (termed repatriation in

‘admlnletratzve parilz nce) to their parent Cadre/poet anytime, which
| T
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' 7
was what»fhe?responden's did by_issuihg the impugned order dated

6/9.6.1995 (Ann.Al). We‘.,.,therefore, decide the first issue in the

menner that no exception can be taken to Ann.Al and there is no

-reascn at all to quash /and set-esside the impuaned order'afiAnn.Al.

However, if-work ie pr sently available for fhe two applicants in

the Survey and Constriction Divisicn and their juniors in their

parent cadre ‘have no yet been promoted, we would expect the

) | : .
respondents to. continué utilising the services.of the applicants in

A\l

the Survey and Constr ction Department so that the applicantc de

net have to face the roepects of 901ng to 2 lower post in. a lower

vay scale*on‘their r patriation to their parent post in the open

line.

|
|

8.  Coming to the cecond issue i.e. the question whether the
apolicants can -cerry | their promction:to their'carent croanisation

cn’ their repatriatio to opeh line, we are of the considered view

that such a thing will be completely aoa1nst the settled pr1nc1;ﬂee

cf law. If such a benef:t ie allowed, the system cf deputation and

repatriation W1ll ge topsy-turvy. A deputationist hae'to normally

~ return to h1= parent{cadre/organieation. He can be abqorbed if both
.the lending and receiving departments agree and the employee has
applied for sbsorpticn or is agareable to such absorption. Failing~

abscrption, euch ) deputationist can be repatriated "by the -

receiving ~ departmen anyt ime even before expiry of .the term of

deputation and this| has been upheld ky the Apex Court in -AIR 1990

--SC 1132, Ratilal ‘B.Soni v. State of Gujrat. The Apex Court has held

l. , .
that = a ,deputation'st .has no right for absorption and such

~

abqorpfion can take place if rules o provide (Refer Remeshwar

Prasad v. U.P. Raiwiya Nirman Nigem, JT 1990(7) SC 44). .In vyet

another case _in ‘F1v1l, Appeal Nos.‘ 944—46/94 arising cut of

S.L.P.(C) No.8496, w‘10278 and 3282/1990, Union.cf India and ors. v.

|

'ﬁgar Siqoh and or= where oertain railway employeee were posted to’

T
Production ControlJOrganieation from Shop Floor and had challenqed

/

their tranefer bacL to qhop Floor, Hon'ble the. Supreme Court’ . held

\/ : : .
|
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thet - "the respondents continued to have their lien in the parent

Shep Floor frgm which they were sent on deputation to the P.C.O..

The grievance mede by the respondents against their reversion from

deputétjbh in P.C.0. t»n " the Shep Flcor on which their lien

continued, camot be faulted".

o. In view of above, we hcld that the applicanté cannot "carry"

their promotion to the post of SOCR (redesignated as SOM) in the

Survey and Construction Department tc their parent cadre in the

Open Line and their posting on their original post of Read Gangman'

(2pplicant No.l) and-Khallasi (Applicant No.2) vide.the impugned

order dated 6/9.6.1995fcannot be faulted.

~

10. 'In view of above discussicns, the judgment of the High Court,

:Allahabad in the case|of Pratap~Singh~v. State of - UP,-1995(1) - LLN

880 i& of no help to.the applicants because selection for a higher

pcst is quite differe+t\frém being sent on deputation to a foreign

i RN

organisation on a higher post. .We are also of the viéw that the

décjsibn of this Tfi unal in OA No.405 cof 1992 dated 5.10.1994 is

"alsc of not much he p te the applicants as the alleged hostile

discriminstion betWe?n the  applicants and certein persons nsmed

therein has -been sp éifically denied bjjthe respondents and tﬁis._
has not . been contrchrted"by the applicants by filing a rejoinder.

- However, this judament is relevent to the ‘applicents to the extent

it directs thelrespoAdenté to “prémoté the_applicants on the bseis
of the%r senicrity as and When due in turn" and‘that‘"the benefit
cf Para 226 of the [Indian Railway Establishment Mepual Vol.I will
be given tc the apglifants". It has been étated on béhaif'of the
réspondents-that aé{jon'has been tsken on the said’dfréctions of
the\Hon'big‘TTibuna% and this is why no Contempt Petition wes filed

|

by the app]icants.}All we can say in this regard is to reiterate

thot the applicants

have tc be considered for promotion on the posz



\
~

[

leave due,

" been

‘the statute g0 prescribes

“Construction. Department wh
-streﬁgth.ofmjhe‘interjm or]
‘proﬁided work can be found

not able 'to find work fq

‘granted vide order>Qf this

. vacated.

i

of SOM in their own cadre on

if they are‘eligible‘té the

also be exfénded -to them

applicant No.l that he has

13.10.91 and of applicant Ng

the respondents

barred and, in any case, it

this clasim is not only t

: 9 2

Ve : . . . .
‘their turn as per their seniority, and

benefit of Para 226 of IREM, it should
. As regarés- the allegation of ‘the
ot received the salafy‘frbm 15.3.90 to
.2 that the émoun£ paid was adjusted in

have stated that the claim is fimg
wes not. due. We are of the épjnion that

ime barred but also éuffers"from the

~
rrinciple of constructive res- judlcate as the spplicants could have

taken the opportunlty of pfe851ng thlq c1a1m when they f1]ed OA

after such per:od in 1992 (¢A No. 405 of 1992) The Bpex Court has

applicent who sleeps over hi

‘repeatedly hclding ‘that

Court/Tribunal cannot help éen

s grievance. As an example, in the case

of P.K:Ramchandran v. State

the Apex Court held "that t

of Kerale and anr., JT 1998(9)-§g 21,

he law of limitation may harsﬁly affect

a\particular garty'but it ﬁaslto be applied with full force when a

period of limitation on equi
{ : .

ll.ﬂ In the résult,_ﬂhile
set-aside the impugned orde
OA with a direction to the
our suggesticns.contSjned i1

tc utilise the services ¢

s

Construction Depertment, t

epplicents tc their 'parent

-

t' / No order as to cost

(N.P. NAWPNI)
Adm. Member

End-Court have- no power te. extend the

table grounds".

Lext

we find nc justification to quash and

r Jated 6/9.6.1995, we}dispose of this

frespondents to sympathetically consider

h para 7 of this judgment i.e. cont inue
of }ihe_ appljcants .iﬁ. the Survey éand
ere tﬂey are étill workiﬁg‘ on the
der of this Tribunal dated 10.7.1995,
ftor them. In case, the_respondeﬂts are
>r. thé applicaﬁts in the Survey and
hey will be free to repatriate the
-cadre in the opén line ‘and the stay

Tribunsl dsted 10.7.1995 would stand

N
~I(S.K.AGA’RWM.)
Judleember




