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OA No.253/95 -I 

Babu La1 Vennf! ana Narvar dinoh Jhala1 ·both workingae- S.O.M. in 

the cffice of c.r.o.w.(2); ~st~rn Railway, Kota. 

I 
AppJ iqmte 

l. 

. I Versus 

Unipn of In~Ha thro~gh -General Manager 1 y.Jestern Railway 1 

Churchgate, Mwnbsi. . I . 
Dhrisional Railway Manaqer /Western Railway 1 Kota •. 

-~- - ' 

L. 

_ _ . 

1 

Responoent s 

Mlf. R.N.Mathur 1 c~unsel forlthe applicants 

Mr. Anuraro Agarwal 1 prexy :/ounsel for Mr.' Manish Bhanoari1 counsel 

fer the reEpcnoentF ~-

CORAM: 

I 

HON I BLE MR. s .KI.A~ARWAL I JUDICIAL MEMBER 
I , 

HON'BLE MR. N.,.NAW~NI 1 ADMINISTRATIVE MEMBER-. 

Q~DE:!i 

PER. HON'Bi.E MR. NlP.NAWANI 1 ADMINISTRATIVE MEMBER· 

- I 

I 
I 

, In this OA fil€·o 1noer Section 19 of the AC!roinistrative 

Trjbunals Act I 1985 I the arp1icant seek fo1lowina reliefs:-

! ' 

•:n That the impigned Ol-der dated 6/9.6 .• 95 (Ann.Al) ooy 

kinaly'be set /asioe- ana auashea. The respcnaents roay ~ 
. I . -. 

oirected to r!egularise services of the app1jcants on 
I 

the post of· s1M in the scale of Rs. 1400-230~ 
1 

(R.P). 
I • • 

I I , 

ii) That the resrrnaents roay be (ljre-cte-a to pay salary t·o 

. - i 
the applicants which was not :ra:io to .the1)1 for- the 

perioo ouring which an interiro croer was in .operadcn 

' I. 
I 

) 



.. 

• 

' ' 

: '2 : 

iri the ea O.A. No.405/92 but were·reverted despite 

the oraer of the Hon I bl e Trj buna l. 

iij) That a de laraUon· may be made that the appHcants are 

entHl<?<l fa hoJ<cl the rest cf sa1 pi.y 

2300 (F.P) i nt erruptedl y." 

I 

scale of Rs. 1400-

'I . 

2. Applicant No.1 was appointed as Road Gangwan on 28.3.79 and 

applicant No.2 was _aFp0inted ae Khalae~ on 22.4.72. Beth of them, 

after 'having passe9 /the written tesf for- the poe:t. of sos~ Mistry 

held en 21 .] .85., were piaced 6n the select list vide order dated 

28.5.86 .(Ann.A2) wi~h rankings 4 and. 5 .respectively. This order 

.also s:tate~ that pro~ot ion of the staff considered euHable wi-J 1 bE' 

subject to cer:tain ierme and ccnditicms which we will an occasion 

t~ extract a little~;t~r. 
I 

It aweare t{at thereafter the Opplfcants were post<?<l in 

Survey. and Construe~ ion Department against temporary vacancies and 

continued to work j/n' the sai? oepartwent till :they. were ordered to 

be reverted on thjir original poet vide. impugned order (Ann.Al) 
I • 

dla0te7d os6/b9~6~95 .•. ie. said r~ersion. was lstayed by order dated 

.• ..... J thu• rn.bunal an~ consequent y both the applicants 

appear to be wo~king ·continuouf'ly on the post cf SOM (as 
I 
I 

redesignated) tillfdate. 

. \ . i 

3. We have he~+ the l earned counse 1 for the p3rt i es and ·have 

perused the materirl on reco~d. 

I ~ 

4. During· thE' fourse of argument.:,' the learned counsel for the 

_applicants brc'ugh~ to our notice. a 1ett.er No.E/Ef1025/5 Vol.I datE'd 

8.1.2001 from'DRM/Kcta,and add~essed to the General Manager (Estt), 

Churchgate/ .~b+ . ..tlich wae. taken on ·.~ecoi-d. ThiS letter states 

that appJ icant Ncf.l was selected fer the post of SOM in S~rvey and 
. I 

c· - -! 

• ( \ ~-':-~··---- I ~--
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Conetruction Departm nt under the conaibone · whkh- have· already 

been menHoned in t1e pi-ec€<ling paragraph ils part of Ann.A2. The 

letter _also states I that the appl i c~nt N~··\ had coropletea pre­

promotion training ~:rom ]3.10.86 tc 12.12.86 in ZTS-UDZ anc etooo 

at merit No.1 and wfs poet eo as SOM vide le>tter dated 5 .6.86.· The 

letter goee on to sry,that the. employee (ap~lica~t No.1) ccntenas 

that hie: juniore vrz· Shankar-B, working i3S B/Smith Gr.I under 

CPWI-BWN, and otherf are working in higher post in -scaleRs. 4500-

.. 7000,_ he· is quired to be given the same scale ae per his 

seniority. It is in the letter_ that on exaroination, it 

is c1eared that f cf the junior ernploy_ees from Shd Babu Lal 

(applicant No.1) working in the scale of Rs. 4500-7000 but Shri 

Babu _ Lal could not called for suitability/trade test due to non-

-availebHity of ni. name-.in the seniority list and juniors ..,.ere, 

pr~cted. 1he Iett,r finally seekS guidelines whi>ther Shri EaQu Lal 

can be promoted as SOM in· the .scale Rs •. 4500-700 in view of his 

juniors havjng beJn- promoted in higher grades and ~e not having 

been called due to non-availability of seniority ,0 ist) on 

adrrtinistrat ive ace unt. 

5. The respend,nts in their reply have st_ated that suitable 
, I , , 

empl.oyeee are pos~ed in Survey and Construct ions Department ~g~ins_t 

· temporary posts aha as mentioned in the p3nel (Ann.A2) itself, on 
I 

• I 

the expiry of wo~kchargeo posts, they wiJl. return t'o _their parent 

category a~cordinb tc their posH ion in the select Jist and their 

lien will conti n e to be maintained in their parent cadre and they 

will_be eligible for all prorootions as per rules in the/ chf!nnel· of 

promotion where they . hol a l.ien. It i ~-, therefore, contended en 
. I .. 

behalf of the /respondents that even if the ·applicants have 
. I 

aualifie>Cl the> wrktten test ano were prcrooteo to the> post of SOM, 
·I 

then aJsc it.dc,S not create any right in them becaUSE' their lien 

is kept on the Rest of their own cadre and they have to earn their 
I . 

i 

I 
I 

i 
I 
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promotion in theh~· own cadre itself. As such, o~ repatriation they 

are entHled fer the .. arne post and the eeniority po~ition and it 

has. been further asserted.-that in the prese-nt case;· no junior per.ion 

has .been ,promoted on a higher post. As reg_ards. 

·_ th~ order ·of this 
I .. . ~ -, 

Tr:ibunal dated 5.10.95 in OA NS).405/92, it _has 

be-en sfated by ·the 

in pursuance of 

th~t they have a]ready tak~n action 

irect ions issued in- the. said' j:udgment· and 
.! 

· accordipgly the_ 9f the·· appliCants were e:?{ami ned as per 

directions of the Ho 1 ble·-TribunaJ and the same ~r~ 'a.'cc6rdingJy 

, decided. It has applicant can get 

promotion 

pr.owotion 

applicant 

seniority 
' . 

iri their 

proviqed . 

positi?n~ 

c dre_ only l.n · accordance w~th the avenues of 

n the rules anq . in 'such eventuality the 

titled .to get such -proiPotion irgnodng the 

f . their substantive ·post because in such_ · 

_ c:i rcuinst aQ.ces , even certain_ senior :persons :to the· ~pplkants on 
~· . ~ --

ts _would be. r.e~e'iving · disc:riniina.try treatroen~ •. 
. · 

~e re~pendents ·also· deni e<i the averments made · in Ground . (D) 

' . 
of that. OA that i Kishan_ ·Lal, Farhad, Kishori Lal, Mangia and 

. , Kana _ ~re. given pro ot io11:. ~m~ the pest of s·OM/SOSR even whEm they 

test .only subsequently _in· the ·year 1989. and 
• r 

. . 
.explained that in f. ct al~ the. _employees named are much senior: to 

the app1icant's and ave been give-n reg.ula'r prbiPotion on qua] ifying 

the trade _test ·agai st the regular post. The_ respondents. have also 
•. 

·denied the averment~ IM.9e in para. (E). of the oA -~nd exp]ai-ned that 

.' 

•/ 

a pe.rusal ·of th~ eaid Jetter .(AJ\ri.'A9) will, shew that the·proiPotion­

was . aWardee( to th s~~-d empl~yee for. t~e reason that there wa~ 

omission on the p:tr · of admini'strat ion in .npt. grantf~g promotion to 
. ' . "\ . . . - . 

him though he should hav~ been regularised 8 years ~ck on the pest 

of PWI, ~ereas~ t1e case in hand -is quit€- dif:ferent. because the 

applicants can get promotion in their own cadre as per' rulee and 

?!ny_ tempera~· pr~ 9Uon· in the project does- not c~eate a right: to 

claim a regular p omctiol'l: in fheir own ·cad!'ei 'Ihe reapbndents have 
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also deni eo the ~·.made j n ground _ (F) of the OA and have 

contende<'l-that there is n t:hing in the·said brder (Ann~A/10) tc _say 

that 11 eiTlployeef:., named in the order, were sent to the prcje-ct on 

a higher post and that_ the guesti~n of revers_ion from the 

- · project .does not arise i . an employee is kept in the same' post ?r 

H as· per his seniorHy positj__on in. his own cadre he ·gets a dght 
_· - . . - : ~ " ',· :, ... .. \ . , 

to be promoted in the o . n line and· thus the example cwoted by the 
I 

applicants has no 

6. We have carefully .onsidered the rival contentions. We are of 

the opinion that the con roversy in this OA. revolves round twc 

tesic- issues. First,· wh th~r an ~mployee _Who is deputed to Surv~y 

and Construction-Depart~ nt can Clai'ro·to.remairi there indefinitely_. 

I=)OSted ·to . . '-
Survey ana· 

' ' 
' Seccncl, - whether ·an 

Construction Department on promotion to a· higher ~st can claim the 

promoted post in hi~ re.nt' cadre, . irres~ct ive of · Whet her his 

senior in the parent ca got such pr~m6t.ion/higher pay scale 

or not. 

. -
7. Ae, regards the it has to be appreciated that tbe 

wcrk load in . .s?urvPry nd Construction Department . depend· on the 

number . of· projects th' t De'p:lrtment- i~ handling at a rsrdcular 

\ moment cf t iwe-. The Rai' ways have adopted a wise pb:l icy of· maria_ging ·. · 

· the additional work 

.cadres in the open 

by takiqg officia~e from . th~ir :parent 

instead .of -recruUing such addHional 
- ' - -

_employees from the o .. n 'market · and_ f~ce· ·the_. demand/probl_ems. of · 
,.' 

their reg\llarisation loaa get _reduced. ·Against ·this 
' I' ..-. -

background, we -find- no I fault with the. respondents· insert~ng clearly 

certain ·conditions a~ J ~,; t iroe of riot i fying thl? panel of eroployeee 

eelected for Survey nd Conetrtiction Depa-rtment, which includ_e, 
' • . • ~ .. I 

. [ 

., inter-alia: / 

' )?· : ... 
. ~ _) 

'\ 

/ 

' 
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"i) 'Ihe·select 1ih and promotions fer the purpose, of fiJling 
I . 

te!Tlporary vacandies in the construct ion wor_k of S&C 
I 

De:>J:'6r.tment in th~, juri._sdict iqn of the division oply. They 

will not be eligjple for posting ·against ope[\ line vacandes 

on the oivisi0n or on any S&C 'Unit- out si'de the div{sj~n. 
• . I -

i i) · On the <>xpj± of ""rkcharged posts, they will· return tc 

the,;ir perent ca~egcry acccrmng\ to thejr position in the 

select Jist. Thet ~ill n9t be eligible for absorption on any 
I 

pr.oject o~t-side lthie division. 

iii) '!heir lie1 will continue to be roiliniai'ned in their 

parent cadre and
1 

they wj]l be e>ligible fer all prorr.otions'as 
'-- . I 

I 

per rules. "in the 1 channel of promotion where they held J i en •. "· 

-. 
A· plain reading of above conditions will reveal .that the 

. ' 

respondents.have take 
I 

.extra car·e: to put across aJ 1. the pros ·and 

cons for· empJoyees from open line joining the Survey and 
. . I 

Ccnstruction_Divieion~ Such err.ployees hav~ to understand that they 

would . be w~~ki ng · ~n I t'empcrary :~d w~rk-charged posts in anct~er 

o_rganisation than thrirs and are, liable .to -be reverted to the]r 

parent category on ~1~ir services being no longer required in such 

organisation,. which I in effect means non-avai Jab] li ty of such 

temporary 1md work-cfrged posts. They also have to understand that 

their lien i~ ID?int/ained in their {:'Clrent department and their 

seniori ~y will bE? mailnt~ined iiJ th~ir parent cadre, ·I)1eaning t;hereby 

that their. promotio1· in the porerit cadre will. depe~ on their 

seniority pes it ion i:n their par.ent ·cadre with requirement. to gb 

through the prescrifd selection process, The applicants had als~ 
gone to Survey andi Constryct iori Department. on prornot ion under 

I 

ei.milar conditions ard no right had accrued to them to- conUnue in 

Survey and Constr.ucflion Department· indefinitely,· and this being so 
• I 

I . 

their cervices c_ofld be- returned (termed repat-riation in 

·-administrative parl~~ce) to their pa~ept cadr.~/post anytime, which 

~ ' (? /. 
c-··~~5} ... ~' 1 

_....--· 
~-
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wa~ what -t:he. responden s Oid by is~uing the- impugned order dated 

6/9.6.]~95 (Ann.AJ): w1,.-therefore, decide t~e first issue in the 
( - -

zranner that no e-xcept i n can be taken to Anri.Al and there i~ _no 

-reason at alJ to auash and set-aside the impugne-d order at Ann.f.l. 

However, if work j~ pr sently available for the two applicants in 

the Survey ana Const r~ct ion Division a nil the i ~ juniors i n their · 

}:'6re>nt Cadre 'have no~ yet_ been promoted 1 we' WOUld expeCt the 
I . 

respondent~ to continue utilising the service~ of the applicants in 

·the> Survey ~nd Const) ct ion De~rtment so tha; the appi i cants do 

not have to face the. respects of going to a. lower 'post in a lower 

oay ~cale· on their r thejr parent post in the o~n 

line. 

I 
8~ 

I . 
Coming to . the second issue i.e. the question wheth~r the 

I . , 
apjJJicants can ·carry their promotion to their parent organisation 

en_ their repatriatio to open line,· we are of the considered view 
' -

that such a thing wil be completely against the settled principles 

of law. If such a benefit. is allowed, the .system cf deputation and 

repatriation wiJJ .ge.J topsy-turvy. A deputationist has- t'O normally 
·' I . . 

return to 'his parent /cadre/organisation. f:}e can be ab.sor~d if both 

.the lending and rec~iv~ng departments agree. and the employe-e h~s 
applie-d fer absorpti/on or is aggreabl,e to such_ absorption·. FaiJing' 

absorption, such -~- deputationist can be repatriated ·by the· 

receiving'Ciepa~~men~ anytimE' even bl?fore expiry of -the term cf 

deputation anCI this has been upheJCI by .the Apex Court in -AIR 1990 

SC 1J32, RatiJal B.Soni v. State of Gujrat. The Apex Court has held 
I . --- ---

that . a . depu.tat ion/ st . has no right for absorption and. such 

absorption can take place if rules so . provide (Refer Rameshwar 
. I -

Prasad v. U.P.Ra-ikiiya Nirman Nigam, JT 1999_(7) SC 44) •. In yet . - I - . 
another case _in }~i~il. Appeal Nos. 944-46/94 ad sing cut of 

S.L.P.(C) No.8496, /10278 ano 3282/1990, Union .of India and ors. v. 

·.&q9r. -~~qcg~_-"al1q_- q_r-s,{ w!len~ o~rta_~n rqiiway e.mployees, were po~ted to 
, I • -

Proouction' Control I Organis-ation from Shop FJ.oor ~nd had chaJlenged 

' ~ t.he ir trans-fef b:3c,k to Shop F~oor, ·Hon' bJ e the Supreme Cour~1 • held 
,, I 

- lj I 
c~ ·\,v ,)~-~-·--- I - -:---

~~<,..;-·~:-·-· . 
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th?t "the respondents to have their nen in the. parent 

Shcp Floor from which t 
1 
ey were sent on deputation _to- the P.C.O •• 

' I 

; ' 

'Ihe grievance made by· t e res:r;xmdents again.~t their reversion from 

deputation in P.C.O. o tl;te Shop Floor on which their lien 

continued, cannot be fa 

9. In view of abo~e '/ we hol,d that the applicants cannot "carry" 

their promoti.on to .the/ post of SOCR (redesignated as SOM) in the 

Survey and Construct ioh Department tc their pqrent cadre in the 

Open Line and their polt:ing en their original post of Road Gangroan 

(Applicant No .• l) and- JhaJ.lasi (App1 icant No.2) vide the i~pugned 
order dated 6/9.6.1995fcannot be faulted. 

JO.; In view of above disc:ussions, the judgm~nt of the High Court, 

. AJlahabad in the case of Prat:ap· Singh v. State of uP ,-1995(.1)- LLN 

880 is of no help to. I h~ applicants because sele-ction for a higher 

pest is quite di ffere~t 'from being sent on deputatj on to a foreign 

- j -
organisation on a hif·her post •.. We are also of the view that the 

dedsi9n of this Td unal in OA No.405 of 1992 dated 5.10.1994 is 

also of not much he p to the appl kants as the alleged hostile 

di scr imino t ion IDet We+n the · a ppUcant s and certain person: ootned 

therein has been spfHicaily denied bY. ·the respondents. end this 

has not_ 1:-..ee~ c~ntrcvirt~d by the applicants by. filing a rejoinder. 

However, th1s Judgme t 1s relevant to the·'applJcants to the extent 

it.,<Hrects the ,respo dents to "promote the applicants on the baeds 

of their seniority s and when due in turn" and that· "the benefit 

of Para 226 of the ndian Railway Establishment Manual Vol.I wHl 

be -given to the ap~li;ants". It hae been stated on behaJf_of the 

r~spondents ·that acbon has been taken on' the said di.rections of 

the Hon'b~e Tribuna~ and this ~s Why no Contempt Petition was filed 

by the appJicants. -~All we can say in this regard is to reiterate 

L
that 

'] 

c,J ·~ . 
i ~--
~--. 

- I 
the applicants have to be considered for promotion on the post 
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of SOM in their own cadre o ·their t.urn as per their senior:i ty, ana 

if they are eligible to the benefit of Para 226 of IREM, it shou1d 

alf"o be extended to them~ ~s regards the a1legaticn of ·the 
I -

applicant No.1 th~t he has ~lot I'-eceived the salary from 15.3.90 to' 

13.10.91 and of applicant Nd.2 that the amount paid was adjusted in 

leave due, t.he :respondents! have stated that the claim is time 

barred and, in any case, it was not. due. We· are of the opinion that 

this claim is not only t~me barred but also suffers ·from the 

rrinciple Of C0!1Structive r1s-judicate as the applicants COUld have 

taken the opportunHy of ,pre~sing this. cla.im when they thea OA 

after such pedod in 1992 (~A No. 4~S of ;992) ._ The Apex Court has 

been ·repeatedly 'hC'lding 1

1

that Court/Tribunal cannot help an 

applicant who s1eeps over his gdevance. As an example, in the case 

of P.K.Ramchandr~n v. Sta~e~ of Kerala. and anr., JT 1998(9) SC 21, 

t-he Apex Court held "that tre law of limitatjc~ may harshly affect 

• • I ·, 

a particular J)?lrty ·but it \1as- to be applied with f1;1l1 force when 
I 

·the statute so_ prescdbes bnd ·Court have- no power to extend ·the· 
I· 

pedoa of limHation on equ'table grounds". 
I 

. ~ -· 

11. In the result, while we find no justification to quash and 

_ ~ set-aside thE' impugned ord r dat~d 6/9.6.1995, we·,dispose of this 
( -' 

OA with a direction to the. esponaents to sympathetica1ly consider 

our suggestions contained para 7 of this judgment i.e. continue 

to utilie.e the servic:es 9f the. appl_jcants in the Survey and 

Construction . Depert'":'nt Jere they ore still working on the 

strerigth- of_Jhe interim o1der of this Tribunal dat<d ]0. 7.1995, 

- provided work can be found for the!!'. In case, the re:;;ponde~ts are 

not able to find work f r the app1i<;anfs in the Survey and 

Construct ion Department, they wi11 be free to repatriate the 

appli_cants to their parent j cadre in the open line ·and the stay 

f 
. I 

granted vide order o thi, 

vacated. 1 

I 

Tdbunal dated 10.7.J995 would stand 
' 

~ · ~o order . (~l\~ as to cos~s • 

(N.P.NAWANI) 
Adm. Member 

/ 

! 

Jt.Jdl.Member 
' 

\ 


