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% OLA.NO. 246/1995

_IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ,JAIPUR BENCH,JATPUR

13
1

] hate of Order :257.05.2001.
| o _ 3

Aehwani Kumar Methur S/o shri Raj Bebadur Mathur ,aged abcut 45
ears, R/c C/c Shri, Vincd Kumar Mathur, Kumer Publicity Khirni -
%hat, Bharatpur at present employed on the pest ‘of Peinter end
eccrator in Ammum'.t‘:%on Depot, Bharatpur (Re9) .-

L ' .....Applicent.

w4

f _ VERSUS
1. Unicn of SIndJ'a_ through Secrétary, Ministry of Defence,
Army Headquarters, PO DHOQ, New Delbi. '

I

Major General,. Army Ordance Corps Headquarters, Southern

Coemmends,” Pune — 1.
I

R Comrandent , Ammunhition Depect, Bharatpur.

4. Herish Chandra Painter, Ammunition Depct, Bharaipur.

'.....Respondente.

Mr. J.K.Kaushik, fcri ‘the applicent. .
Mr. S.K.Jain, for the respondents.1 to 3.

| cscoe

HON'RLE MR.JUSTICE B.S.RATKOTE,VICE CHATRMEN
HON'BLE]MR.GOPAL SINGH,ADMINISTRATIVE MEMBER

|

|

PER HON'BLE MR.JUSTICE B.S.RAIKOTE :
. | i

In this applicetion  under section 12 of the
Admjnistrative ‘I’rj;bunals Act, 1985, the applicant Acshwani - Kumer

Mathur, has prayed for e direction tc the résbondents to extend the-

benefit of up-gra‘dat.ion on the post of Highly Skilled: Grade II

w.e.f. 15.1.1984 aF against the respondent No. 4, who was Zjunicr to
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him and the impugned order Annex.A/1 dated 24.2.1995, may be

quashed. |

2. _ The applicant ccntended that in the grade of Painter
Grade III, he wes senior tc the respondent No. 4. On the basis of

the ™. reccmmendation of the Ancmalies Committee, the Government of

' Indja, Ministfy ofi Defence, vide their letter dated. 15.10.1984

~1ssued orders for 1ntroductJon cf Highly lelled Grade I end Highly

Skilled Grade IT, by way of upgrading certain poqts in the skilled
orade. The said ‘Notification prcv1ded fer upqradat:on of the

skilled grade,at the rate of 20% Bench Mark, tc the chhly Skilled

Gradg II (Scale Rs. 330-480) and 15° to the Flghly Skllled Grade I

(Sca]e Rs. 380-560), on the basis of the senlorzty. ‘The applicent
was senior to the fespondent No. 4, therefore, he should have beén
promoteC by way of;upgradation cn the post of Highly Skilled Grade

IT w.e.f. 15.1.1984, hence, the rejection of the case of the

- |applicent ‘vide Annéx.A/l deted 24.2.1995 passed by the official

"|respondents stating that respondent Noc. 4 was promoted-con the basis

of roster poiht of‘Scheduled Castés/Scheduied Tribes in a reserved
qucéta as against the claim of the applicant, is requdired to be .

quashed.

3. " The applicant contended that vide Governmenf of India

Crder dated<9.1l.l9é4.és communica&ed vide Annex.A/2 dated 13.8.1985
provides upgradatidn of the pqsts' from ékilled grade tc Highly
Skilled Grade II and Highly Skilled Grade I at the rate of 20% and
15% reapectlvely and the applicant being seniocr to the reqpondent
Ne. 4, should have been promoted but the respondent No. 4 though
being Jjunicr to the applicaht, has been promoted illegally; But,

the case of the :official respondents as well as the private

'
P

s




Y

3.

respondent is that vide order Annex.A/2 deted 13.8.1985 promotion is

. |provided from i .| Skilled to Highly Skilled Grade IT and Highly

Skilled Grade I but it is not a case of upgradatjon. They further

contended.that‘in the case of promoticn there can be s reservation

- |in favodur of the reserved category candidates and thefrespondent

No. 4 belongina to (the reserved categery: has. been rightly promoted

under. 40% roster, as such, the apolicant,cannot.nake any grievance

against the respondent'No.4; On the other hand, the learned counsel
appearing for “the |applicant contended that Annexs. A/2 and A/3

c1rcu1arq prcv1de upgradatlon but not promot1on by rely1ng upeon the

1udcement of the cfntral Admlnlstrat1ve Trlbunal, Jabalpur Bench,

reported_:n (1990) 12 ATC 475 - J P.Shukla Vs. U.0.7. & Othere and s
Full Bench Judgemen of Hon'ble High Court of Kerala, reported in

e

1973! (2) SIR 251 N.G. Prabhu and Another Ve. Chief Just:ce and

Another. He also c ntended that as per the law declared by Hon'ble
the Supreme Court *in Civil Appeal 3622/1995 ( Union of In61a Ve

V.K.Sirothia) connected w1th C1v1l Appeal No. 9149/1995 dec1ded on
19, ll 1989, there C| nnot be a reqervat:on Jn promoticn. Therefore,
cn thJ= count also, the - respondent No. 4, being  junior to the
appllcant, could -lot have .been promoted .on the besis .cof the
upgradation;.lhere;lre, the neceesary directions may be issued to

the respendents.

4. By flllnq reply, the respondente have denied the case of

the app11cant TheﬁLhave contended that two posts of Highly Sk1lled

Grade,IT were fllljd—up on 3.10.1985 by promcting Shri Hari Raj

B . [ N . ) N . .
Verma (2 general category -+ candidate) and Shri Harish
Chandra,respondent No. 4 (a2 scheduled caste candidate), and
Annex.A/3 does not |apply. They have also contended that on the

basis of BAnnexe. RA/2 “and A/3 ‘Circulers, promotional posts were
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Created to the posts of ‘Highly"’ Skllled Grade II and Highly Sklled

Grade I at the rate cf 20° and 15° respectlvely from the cadve of

‘ff; Skllled grade. Shr1 Har1 Ra1 Verma, was promoted accordlngly

hisiown merit belnq the senlor candldate and Shr1 Harlsh Chandra,

T r spondent Noe ’4_ was prcmoted on' the _basls of -40% roster.'A

ct

sideS} we have -

erefore,_the said pmomotlons nade on 3. 10 1985 were qu1te legal

'VaLd;do not call for any 1nterference. They have also. contended that

he application_challenglng “the promotlon of the respondent NO. 4

n

hri Harish Chandraﬁ.is barred:by time. Accordlngly, they stated
that there were no nerit in the application and the same is 1;ab1e
to be dlsmnssed.

[

5. The promo‘lon of Shr1 Harl Raj Verma, who was admlttedly
'enlor to the appllzant on the post of Carpenter qk111ed Grade the
appllcant r:ghtly not challenged by maklng h1m a party in thls case.

The appllcant 'S gr:evance n31nhy is agalnst Shr1 Harlsh Chandra,

-pmlvate respondent 0. 4, contendlng that his promot:on to the post

of nghly Sk111ed G ade II. con 3. 10 1985 is 1llega1.

6. ;, . Heard the learned counsel for:thefpartiest
7. 7:4,  On the jasls of the pleadlngs and the arguments of both
o see’ whether the promotlon/upgradatlon of

respondent No. 4 on 3. 10 1985 to the post of Highly Skiled “Grade IT

| is. . Jlleqal and vm ther the appl:cant is ehtltled to be g1ven the

beneflt over and a ve the respondent No.4.

8. -GTheAfajt that ‘the respondent No. 4dves Hjunior to. the

applicant_in Carpe ter Skllled Grade is not d1=puted. On the basis

of this undisputed
b . |

fact, the contention of_the learned counsel for
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~ .when those two .persons were promoted. -

¢

5.

the applficant is that! the a'ppllcant being sen:or to the respondent

No.4, should " have been promoted on the basls of the C1rculors

nnexs. A/2 and A/3. ‘ HJs further argument is that the promotlon of -

g

'respondent No. 4 on the pasis of 40% roster point on the- upgradat:.on
.vide' Annexs. BA/2 and a/3 itself, is 111egal. , However, the

'respondents No. 1 to 3 supported the promot:on of respondent No.4 in

the year _1985 on'the,grou_nd that on the ba=1s of Annexs. A/2 and A/3

ul

<3irculars there .ha. _been : promotion but not upgradatlon and
therefore, the. roster _ pri.nc‘iple appiied,- and accordingly, the
respondent ﬁo. 4 hes been rightly promoted in the year 1985 to the
post ovaighly skilled Grade II. |

9 ' ~ In this appllcataon, the applicant chailenged' ‘the
pron;ot,ion' of respondent No. 4 made on 3. 10 1985 to the post of

Highly Skilled Grade II along with shri Bari Raj Verma. This

- application i‘s filT in the year 1995 and as such, th]S appllcatlon

under =ect10n 22 of the the Admlmstrat!ave
earlier _
Tribunals Act. It 1s ne doubt true that appl:lcant [flled one" 0.7,

is barred by time

No. 98/1992 and the same was d:lsposed of on 13.9. 1994 d1rect1nq the
reepondents to conslder the case of the applicant for pro motion to

the post of nghly Skllled Grade T yxkhxm&:kxﬁmmmsemmkxa&

‘ hg;;g;(ﬁg It'is t ereafter, Annex A/l dated 24.2.1995 is isgued to

" the appllcant reTectmg hie case. - The fact remains that the
grievance- of the appllcant relates tc the year 1985 in which year
two persons namely “Shri Harl Raj Verma and thl Harlsh *Chandra,

respondent No. 4; were promoted. 111ng of an appllcat jon in the

year 1992 would not, prime facie, save’ the perlod of 11m1tat10n,

gsince the ceuse Tf a_ction to the applrcant ‘arose in the year 1985

!

. N )
N I '
%
{ . . N
D , * N
. . .
3
'




,’ \

wh

11

. Sk
af

-ce

- Pa

th

-to

1Q

Gr

an
da
fi
Gg
th

In

X
()}

in

‘the Ministry of Defence vide letter deted 19.4.1985, the-poets now

in
we

be

omotion tec the post

.260-400) .

ether the Circulars

r
S

- : Since the f

dia vide order date
illed Grade. (Scale
It aleo

oreeaid crder has i

trcductiOn of Highly

ras 12, 13 and 14 s

held from amongst - tl
ree yesrs service ir

extract paras 12, 1

. . Even. taking up the cese on merits,

verhment of Indis Order dated 15.10.1984.

e Order dated.?29.7.

rtain common category jObS as on 15.10.1984.

re promotional post

.6.

-we have to see

Annexs. A/2 and B/3 provide uparadetion cr

of Highly Skilled Grade II end quhly Skll]ed

ade I from the post of Skilled Grade.

mpugned- promot1onq were made in the year 1985.
d as on the date éf such promotiocns i.e. 3.10. 1985, the order
ted’ 29 7. 85 communicated vnde Annex. A/2 dated 13.8.1985, held the

e]d.. The sa1d orger Annex A/2 dated 29.7. 1985 refers to the

The preamble portJon of

1985. clesrly states that - the Government of

d 15.10.1984 upgraded‘certain posts frcm Semi

Re. 210-290) to the qk1lled Grade (Scale

ntroduced Highly Skilled Grade 11 (Scale Rs.

0—480) and the Highly Sk1lled Grade I (Scale Rs. 330-560) in

Para 7 prov:dee for

Skilled Grade I and Highly_skllled Grade II-

troduced as Highly Skilled Grade II. and Highly Skilled Grade I,

£ and necessary trade tests were reguired to

he eligible persons whe have put in minimum of

3 and 14 as under :-

grade I1I a

letter No.

"12. Filling up posts of HS Grade II and HS Grade I.

v According to ‘clarification -jseued‘ by Min. . of Def. HS

d HS grade I are prcmotlon posts vide their

1 (2)/8O/D(ECC/IC)/V01.III (PC) dated 19 Apr

=tates that- the Government of Indla vide the

tates that as'per the clarification issved by

1 the skilled grade. We think it apprdpriate-



Para 18 further sta

Thue,

Government of Indi

.the post

on the bﬁéis of t

subsequent orders

. 13.Indivi

from Annex.

85.. Henc

be teken

above pos

in - skile

..

e, action as indicated in succeeding paras will

by the depot authorities in filling: up of the

rs.

duals whe have a minimum of three years service

d grade wili be subjected to a ftradé test,

syllebus

' t
However,i

for which .will be lsid down by this HO.

since it is 1likely fto take some time, depot

! L . . .
authorit%es.may fcr Trade Testing Eosrds as per this HO

ccnduct

only as

!

R S .
letter No. 08961/06-20 dated 03 Apr 67 which will
trade test pmovisionélly fixing the standards,

an interim measure.

Highly skilled grade I posts are also'tovbe filled up by

-promotion.

For this purpose also a minimum of three

years service is required in HS grade II and the

individual is required to pess trade tests."

tes as under -

"18;Res?rvation for SC and ST. Reservation corders for SC

and ST will be applicable in HS grade II and HS grade I

posts as is applicable .in promotion posts."

of ..

rade test.

A/2, it is clear "that . the posts created vide

a order dated 15.10.1984 were upgfaded\posts from

».Skilled Grade by naking them promctional posf

‘However, vide para II-A (b) & (B),

dated 3:4;1996 vide Annex.BA/3, it is further made

clear that in the Units where there are no recruitment rules,

i
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prometion shall be made from the Skilled Grade to Highly Skilled

Grade IT at ZO%merer on the, basis of the seniority without' any

obligation to qualify thevtradeitest.;‘However, it -ie contended oy '

the  applicant: that

trade test wes conducted on 18.9.1985 in which

the appliéant'and the‘respondent No. 4 were declared passed on the

for being promoted

_ make 1t clear that

|pasis of the reeult of the Board dated 10.9. 1985. - From this fact,
Jit follcws that as on the date 15.10. 1984, the appllcant and the

reSpondent No.v4, both,hav1ng pessed the trade test, were eligible

to. the post of Highly Skilled Grade Ii. We must

as -on that date of promct10n as on 3.10. 1985, the-‘

further clarlflcatory letter v1de Annex. A/3 dated 8 4, 1986 wag not

yet:iseued. Even Otherw1se, the cnly consequence of Annex A/3 datedj

8.4.1986 was that

oa=s1ng of such trade~test for ~premotion from

‘Highly_shilled to nghly Sliled Grade II was d:spensed with. As we

haye—already'stated above, both, the appllcant and the reepondent.

No. 4 had passed the trade test ‘a2 such, the subsequent

clarificatory letter dated-8.4.l986 would have little consequence on

the merit of this

test is concerned.

the. contentlon of

case so far as passing or not passing the trade

~

12. - . Since 4it is.'admitted on the part of"the official

o

- respondents that the appllcant was sen:or to- the pr:vate reepcndent _
ANo.4['we have to cee. whether the promotlon cf ‘respondent No. 4 cn

the basis of the roster po:nt, is legal or not. .In this context,

the appllcant is that 'vide' Circular dated

9.7.1985 only upgradation is provided but not promotion, therefore,

: _ aply -
the.prlnc1ple‘of reeervationbtuhdnoﬁ[in view of the law declared by

Hon'ble the Supreme Court. On the .other hand, the contention of the

official respondents is that the posts, Highly Skilled Grade II and

'Hith& Skilled Grade’i,‘introdUCed vide Annex.A/2, were promotionai




9.

rcsts, therefore, the principle of reservaticn will apply.

| : :
i3. From the ‘reading of the entire circular dated 29.7.1985

~we find that such | introduction of new posts was required only tc

aveid certzin anomalies pecinted cut by the Ansmoly Committee. Para

8 of the Circular dated‘29.7.l985 provides that the introduction of

Highly_§ki11ed Gfadé IT end Highly Skilled Grade I posts was on the
basis of the Bench wark perceptage. It provides that skilled grade
shall be at €5%, Hjéhly Skilled Grade II at éO% and Highly Skilled
Grade‘I at lS%Aresp%ctiVelyf Thus, newly created posts i.e. Highly
Skilied Grade II-énﬁ Highly Skilled Grade I,»haveiéot to be filled-
up by promotion-froﬁ the Skilled Grade by promqtion on the basis of
the minimum eligibility-of three years. From this, it’fqllows that
ceftain postS‘ffom tﬁe Skilled Grade were upgraded as Highly SkilledA

Grade II and Highly, Skilled GraéefI for the purpose of ﬁromot%ing

certain persons on the basis of their eligibility.. Para 18 further

provides that reservation for Scheduled Castes and Scheduled Tribes

will be applicable to Highly Skilled Grade IT and Hichly Skilled

Grade I as is applicable:in promot ion poéts.‘ From the readfng of
the entire Annex.A/j, ﬁe findAthat after upgrading certain poéts as
Highly éki]led Grad%‘II and Highiy Skilled Grade I, promctions were
required to be mede Fn the beasis cf eligibility and trade test. It

! .
is not the case of the respondents that all the perscns holding the

_ | :
post of Skilled Grade, were promcted to Highly Skilled Grade II and

: ‘
Highly Skilled Grade I - en-block but conly two persons were promoted

on the besis of thFir eligibility and they had passed the trade

| .
‘test. From therre%ding of the entire crder vide Annex.A/2, it is

clear that the proﬁotions were required to be made after upgrading

" certain posts, as 'such  Annex.A/2, does not provide for any

uparadat ion of the posts alongwith the persons. BAs tc the gquesticn,

i
|
i
|
r
i
i
|
\
|
|
|

|
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1
|
i
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- whether a particular gircular provides upgradatibn or premotion, the
judgement- of the Jabalpur Bench of the Centrsl Administrative

Tribunal reported in (1990) 12 ATC 475 , has clarified as under :-

"234.en. . when there is a maess upgradation of posts
aleng with incumbents then only a restructuring involves

vpgradaticn without an element of promction. This does

not appear to us to be the situstion in this case.”

- 14. '- From the above 7judgement, it is clear that in the case
of ress upgradaticn of posté along with incumbents would ke a case
of restructuring invclviﬁg upgradatioﬁ without element of promotion.
But, in the insfant 'case it is not a mess upgradation and
Annex.A/2 prgvided for promotion of. certain persons on the paéis
- of eligibility cf threg years_experiencé and on passing of the
trade test. Thus, Annex.A/2 provides or intrcduces twe bosts by way
of upgradaticn fér the purpose of promotion. The Hon'ble High'
court of Kerala in ité Full Bench Decisicn reported in 1973 (2) SIR
251,—has stated that in cese of upagradat ion - "parties continue to
hold the same post to get a higher scale of pay" but in the instant
case after promoting a person frcm . f"“ skilled Grade to Highly
Skilled Grade II and Highly_Skilled Grade I, thespersbn dces nct
hold the same pest|of Skilled Grade but he is holding the post of
Highly Skilled Grade II and - Highly Skilled Grade I, which are
different posts than the pést from which he is premoted. Therefeore,
the promction of the respondent No. 4 and one Shri Hari ﬁaj Verme on
3.10.1985; was @ ;iomotion'but not upgradation and if that is s=o,
the principle éf réservation apﬁlied to the facts of the case and
the resﬁondeht‘No. 4 could Be promroted con the 40 pcint roster ae

contended by the respondents. If that is g0, we camnct find fault




Junder -
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with such promction nede on 3.10.1985. Even‘assuming that these two

persons were promcted on the basis of upgradation by applying rule
o] reqervatlcn, contrary to the 1aw, even then the applicant would
not be entitled to any relief in view of the 1aw declared by Hon'ble

the Supreme Court in|Ajit Singh-II (Reported in AIR 1999 SC 3471 -

Hod

jit_Singh'and'Others Ve. State of Punjab and Others.) The Hon'ble

wn

upreme Court has held in this case that any promotion made wrongly
in excess of any'quqta/EEior to 10,2}1995Aare protected and persons

are not 1liable tc be reverted. However, the Hon'ble Supreme Court

, also has further made clear that the seniority of the senior

general . candidate shall have to'he restored on the bssie of catch

up prihciple; Theréfore,fthe alleged promotion of the respondent

- No. 4 in the yeesr 085 assuming that it was contrary to the law,

auch promctjon of th respondent No. 4 which was p;iér te 10.2.1995,
was protected subject to the catehing up principle'ennunciated by
Hen'ble the Supreme [Court. If that is so, it is for the applicant
to seek his sen:orlty at the higher level on the baels of catchlng
up princ1ple prov1d he catchee up the respondent No. 4 at higher
level on the ba=1° <of his ncrmal promotlon But, as on today; the
promoticn ot respondent No. 4 dated | 3 10. ]985 from Skilled Grade
to Highly Skilled Grade II, does not call for any interference.

15. In view |of the above discussions, we pass the order as

The Original Application filed by the applicant . has nc’

merit and it is hereby diemiesed. The parties are left to bear their

own cost.

(Gopal SingH) , (Justice Bfgfﬁgziote)A

Adm.Member S _ : Vice Chairman

nehta




