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IN '!HE CENTRllL A 1 MINISTRATIVE TRIBUNAL ,JAIPUF BENCH,JAIPUR 

. ..-
Date of Order :.:l.b .05.2001. 

O.A.NO. 246/199-5 

Aehwani~ Kuroar Mathur S/o Shd Raj Bahadur Mathur ,aged abcut 45 
~ears, R/c C/o Shri~ Vinod Kumar Mathur, Kuroar Publicity Khirni 
~hat, Bharatpur at preEent employed on t~e poet of Painter c-nd 
rleccrator in Arnrounifion Depot, Bharatpur (Rc-j). 

. . I . 
I ••• ~ .Appl kant. 

VERSUS 

Union of : Indj a t hrcugh Secretary, MiniEtry of Defence, 
Arroy Head~uart.ers, PO DHQ, New Delhi. 

Major General, Army Ordance Corps Headquarte>rs, Southern 
Cororoands ,: Pune - 1. 

comroandant, Arorouhi tion Depot-, Bharatpur. 
I 

Barish· Chandra I Painter I Arnnunitj on Depot I Bharatpur • 

••••• Respondents. 

! ' 

Mr. J.K.Kaushik, fer the appljcant. 
Mr. S.K.Jain, for the respondents.! to 3. 

r 

CORAM 

I . HON'BLE MR.JUSTICE B.S.RAIKOTE,VICF CHAIFM.A.N 
HON'BLE iMR.GOPAL SINGH,ADMINISTRATIVE MEMBER 

PER HON'BLE MR.JUSTICE B.S.RAIKOTE 

' 

In th~s application under eection 

' 
19 of 

Adrrd nist rat i ve Td!bunals Act, 1985, the appJicant Ashwanj 

the 

Kurna.r 

Mathur, has prayed for a direction to the respondents to extend. th~ 
I 

be>nefit of up-gra~at.ion on the post of Highly SkHled · Grade II 

w.e.f. 15.1.1984 as against the respondent No. 4, who was junicr to 
I 
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him ana the impugl ?O oraer .Annex.A/1 datea 24.2.1995, may be 

quashe~. 

2. The applicant contenaea that in the graae of Painter 

Graae III, he was 9~mior to the responaent No. 4. On the l::asis of 

the · '· recomiilenaation of the Anomalies Comii1ittee, the Government of 

Inaia, Ministry of: Defence, vide their letter oated · 15.10.1984 
I 
I 

I 

. issuea oraers for intr(?Ouction of Highly Skillea Grace I ana Highly 

Skilled Grade II, by way of upgrading certajn posts in the skillea 

grade. The said ; Notification proviaed for upgradatjon of the 

' skilled graoe ,at the rate of 20% Bench Mark, to the Highly Skillea 
. I 

Grade II (Scale Rs •. 330-480) and. 15% to the Highly Skilled Grade I 
I . 

(Scale Rs. 380-560):, on the basis of the seniority. 'Ihe applicant 

was senior to the ~espondent No. 4, therefore, he shoulo have been 
.: 

promoted by way of 
1

upgraaatjon on. the post of Highly Skilled Graoe 
I 

II w~e.f. 15.1.19~ 1 hence, the rejectipn of the case of the 
' . I . 

applicant vioe Annex.A/1 dated 24.2.1995 passed by the offjdal 

respondents stating: that responoent No. 4 was promotea.on the basis 

of roster point of Scheduled Cast·es/Scheduled Tribes in a reservea 

quota as against the claim of the applicant, is requaire<J to be 

quashed. 

3. The applicant contenoed that vioe Govern:mPnt of India 

Order aated ·9.11.1984 as com:municated vide Annex.A/2 dated 13.8.1985 

provides upgradatjdn of the posts fro:m skilled grade to Highly 

Skilleo Grace> II al)d Highly Skilled Graae I at the rate of 20% and 

15% respectively a~d the applicant being senior to the respondent 

No. 4, shou1a have> been promoted but the responoeht No. 4 though 

being junjcr to the applica.nt, has been pro:motea illegally.· But, 

the case of the 
1 

official respondents as well as the private 
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respondent ie that ride order Annex.A/2 dated 13.8.1985 promotion .is 

provided from ;-:·>? .. _; . Skilled to Highly ·skiJ.led Grade II _.and Highly 

Skilled Grade I bu i it is· not a case of upgradat:iori. 'Ihey further 

contended. that in t!he case of promotion there can be a reservation 

in favoilur of the ~eserved category candidates and the. respondent 

No.4_ belonging to the reserved category·has.been rightly promoted 

under. 40% roster, as such, the applic_arit cannot. rrake any gri~vance 

against the respondent No.4. On the other hand, the learned counsel 

appearing for the !applicant- contended that. Annexs. A/2 and A/3 

circulars provide u~radat:ion but not promoti9n by relying upon the 

judg~ment of the C~ntral . Administrative Tri~unal, Jabal pur· Bench; 

reported in (1990) 1.2 A'IC 475 .,.... 'J .P.Shukla Vs~ U.O.I. & Others ~nd a 
. . 

Full Bench Judgemen of Hon'ble> High Court of Kerala, reported in 
/ 

Just-ice and 

Another. He also c ntended that as per the law declared by Han' ble 

-the Supreme Court - fn Civil Appeal 3622;:'1995 ( Union of India Vs~ 

V .K.Sirothia) conne, ted wit.ll Civil Appeal No. 9149/1995 oecided on 

19 ~ 11 ~ 1989, there c nnot be a reservati on :i n promotion. Therefore, 

on th:i::s count alsor- the -respondent . No.· 4,. being . junior to the 

applicant , could . 9ot have been proroo~ed on t,he basis . of the 

upgracat:ion~ 'Iherefbre, the necessary directions may be issued to 

the respondents • 

. 4. . By filing replyl the respbridents ha.ve den:ied the case of 
, - I 

the applicant. 'Ihe~ have contended that two posts of Highly Skilled 

Grade rr were fillfd-~p _on 3.10.1985 by promoting Shri Hari Raj 

Verma (a generat
1 

category·· candidate) and Shri Harish 

Chandra,reE"pondent No. 4 · (a scheduled. caste candidate), and 
. I 

nex .A/3 does · not i apply. 'Ihey have also cant end.ed that · on the 

basis of Annexs~ i12 ·and A/3 Circulars, promotional posts' were 
. I 

I 

I 
I 

I 

~·· 
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the-· posts of Highly· Skilled Grade II arid Highly Skiled 

I .at the rate of 20%: and 15%: respectively __ from the cad~e of . . I . . . . . . . ~ - . - . . . 
Ekilled C¥ade. r -8hri Hari. Raj Verma, was proroeted accordingly 

qwn merit beirt~ t~e ~enior capdidate. and.Shri Barish Chandra, 
. I . . . . 

No. :4 was· promoted on· the basis of 40% rester. 

·. erefore,. the said romotibns ,..de on 3.~0.1985 .-... quite legal 

ala do not call for am{ interference. ihey have also. contended that 

-~e application . challenging. the promotion of the respondent NO. 4 

Har'iE:h Chandra, is barred by time. Accordif1gly, they stated 

there were :no rit in the application and the same· is liable 

0 be di smi ssea. 

The promo ion of Shri Hari Raj Verma, Who.was admittedly 

... eni_or to ;thei appli. ant on the post qf Carpenter Skilled· Grade the 
l . ' .. 

pplicant rightly no challeng~d by making him a party in this case. 

e applicant's grievance mainly iE! aga:inst. Shri Barish Chandra, 

. private respondent ~~-4-~ co~tending that his promotion to the· post 

of ,Highly Skilled. G ade :n .on 3.10.1985 is illegal. 

6. 

7. 

sides,' 

. ' 
learned counsel for the- parties. Heard 

On the r· sis of the pleadings and the arguments of both 

we t,tave · · o : s.ee · whether the · proreotion/upgradation of 

respond~nt No.4 ~n 3.10.19S5 ·to the i:>ost of High.ly Skilecr Grade II 

is .. illegal and ·.m f.her the applicant is. entitled to be given the 

benefit over and a ve the respondent No.4. 

8. ·The fa1t that the respond~nt. ~o. 4 was junior to. the 

applicant. in Ca~pebter Skilled Gra~e is not disputed. On the· basis 

of this un~isputed! fact, the contention· of the learned counsel for 
I 

I 

~· 

,. 
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t e applicant is_ thal the applicant being senior to the respondent 

en ' piorooted ori the basis of the Cir-culars 
N .4, should have 

·, 
nexs. A/2 and A/3.. His further argument is that the promot~on of 

espondent No. e basis of 40%.roster point on the-upgradation 

, However, the 
ide. Annexs •. A/2 and ~/3 itself, is illegal. 

. . 
espondents No. 1 to 3 supported the pr:omoti.onof respondent No.4 in 

,he year 1985 on' the1ground that on the basis of Anne.xs. A/2 ari.d A/3 
' I 

irculars there . h~~ been p~omotion but not upgradation and 

the. roster principle applied,. and acc<?rdingly, the 

espon~ent No. 4 ha been rightly pr6rooted in the year 1985 to the 

post·. of Highly SkilJed Gra~~ II. 

.' 

9. 
In this. application, the applicant challe!lged · the 

promotion· of respo dent ·No. 4 made on 3.10.1985 to the post of 

Highly Skilled GrJd~ II along with Shri Hari Raj Verma. 'Ibis 
. I 

. application is filr' i.n the year 1995 and as s_uch, 'this application 

is barred by tim · under· section 22 -of the· the Administ,rattive 
' I earlier 

1 

• 

Tribunals Act. I~ is no doubt true that applicant Lfiled one··-·o.A. I - . 

No. 98/1992 and th~ same was disposed of on 13._9.1994 directing the 

respondents to ~o~ider the cas~ of the applicant for· prorootion to 

the pest of High{ y Skflled Grade i:I ,.UiolrnKJ<Jcx~x-t!Rki<alc 
~Jt~, It i~ +efeafter, 'Amex.A/ldated 24.2.1995 is isSued Lo 

the applicant rercting hie case. ibe. fact remains that the 

gri~an~e of the rwlicant relates tc the year 1985 in which year 

b1o persons name~y ·qhri Hari Raj vermB and Shri · .Harish ·Chandra, 

respondent No. 4•1, were prorooted. Filing, of an application in the 

year 1992 woul~ .,t, prima_ faci~, save· the pe~iod of limitation, 

since the cause tf action to the applicant 'arose in the year · 1985 

when those two persons were promoted. ' 

I . 

-i 
I 



.. 
- --. .::, 

·, 

.6. 

Even. taki g up the case on rr.e:J;its, -we> haY€' to see 

the Circular1 Annexs. _ A/2 and A/3 provide upgradatjon cr. 

p orotion to the post cf Highly Skilled Grade II and Highly Skilled 

I from the post.of Skilled Grade. 

l . Since the ~IPpugned'proro6t~on~ were made in the year 1985. 

a~ on the date bf such promotions i.e. 3.10.1985, the order 

d ted 29.7.85 communibated vide Annex.A/2 dated 13.8.1985, held the. 

field •.. 'Ihe. said orl~r Ari~ex.A/2. da~ed. 29.7.1985 refers to the 
- . I 

'vernment of India l.er dated 15.10.1984. 'Ihe preamble portion of 

fje Order dated.· 29 .• 7.1985. -dearly stateE- that ·the Government cf 

I dia vide order date 15.10.1984 upgraded certain posts from Semi 

S illed _Grade. (Scale Rs. 210-290) to the Skilled Grade (Scale 

Rs.260-400). It also· states that· the Government of Jndia vide the 

af re~aid orde~ has .jntroduced Highly Skilled Grade II (Scale Rs. 

330-480) a·na the Hjg ly Skilled Grade I (Scale Rs. 330-560) in 

c<>[tain cOirinon cateqo jcbs as on 15.10.1984. Pora 7 TXovides for 

ilrcduction of Highll Skilled Graile I and Highly Skilled Grade flo 

as.l2, 13 and 14 slates that as pe~ the clarification issued by 

Ministry of Defen<r:e vide letter dated 19.4.1985, the poe:ts now 

in rcdu,ced as Highl~ rki~led Grade II and Highly SkillEd· Grade r·, · 

we e promotional posjs and necessa·ry trade tests were. required to 

from amongst.t~e e1igjble Pe-rsons ~c have put in minimum of 

th ee years service i~ the ·skilled grade. We think it appropriate 

to extract paras 12, lf and 14 as under :~ 

"12. _Filli]g 

~ Acccirdina to 

grade II- a~d 
- I 

letter No. 1 

I-
I 

I 

up posts of HS · Grade II an~ HS Grade I. 
' . 
clarification issucrd· by Min. cf Def. HS 

.HS grade I are promotion posts vide the~r 
' ' 

(2)/80/D(ECC/IC)/Vo1.III (PC) ·dated 19 Apr 

'i 
I 

·----' 
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85. Henc ~ action as indicated in succeeding paras will 

be taken lby the' depot authorities in filling. up of the 

above pos~s. 

I 
I 

13.Indiv~duals who have a miniroum of three years servke 

I 
in skiled grade will be subjected to a {-rade test, 

ey~labus I for ..tl~ch . will be laid doi.'Il by this HQ. 

I 

However, 1 since it · ie likely to take some time, depot 

I 
authoritfes -me:_~~ fer Trade: Testing Boards as per this HQ 

I letter No. 08961/06-20 dated 03 Apr 67 which will 

conduct ltrade test provisionally fixing the standards, 

I only as an interim measure~ 
I 
I 
I 
I 

Highly ,killed grade I poste are also to be filled up by 

promotidr •. For this purpcee also. a roinimum of three 

years serv1ce is required in HS grade II and the 

I 
individual is required to pass trade tests." 

1\ 
I 

Para 18 further sta'tes as under :-

I 
I 

I 
I 

"18~Reservation for SC and ST. Reservation orders for SC 
I 

and ST rill be, applicable,in HS grade II and HS grade I 

pcets ai is applicable. in promotion posts." 

I 
I 

Thus, froro Annex .b./2, it is clear ·that . the posts created vide 
I • 

. I . . . . , 
Government of Indi:a order dated 15.10.1984 were upgraded posts frorr 

the post of ·', . _ ... Skilled Grade by waking them promotional post 

on the basis of trade test. However, vide para II-A (b) & (B), 

I . 
,subsequent orders 1dated 8.4.1996 v1de Annex.A/3, it is further made 

. I ~ 
I 

clear that in the UnHs where there are no recruitroent rules, 
I 
I 
I 
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promotion shall 
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made from the Skilled Grade to Highly· Skilled 

ely on· the. basis of .the se>niority_ without· any 

obligation to, quali y the· trade t_es_t •. However, it. is contended by 

the applicant that .trade test. was conducted dn 18.9.1.985 in whiCh 
. ' 

the appl:icant and t e r~spondent No. 4 were declared passed ·on the 

-basis of the result of the Board dated 10.9.1985~ From this fact, 

. it follcws that as on the date ·15.10.19~4; the applicant and the 

·respondent No. _ 4, oth.having passed the trade test, were eligible 
. . . . - ' 

for being promoted to the post of Hiejl:tly Skilled Grade II. We must 

make it clear that as on that d~te· of promotion ar= on 3.10.1985, the 

further clarificato~ letter. vide Anne-x.A/3 dated 8.4.1986 wa~ not 

yet:· is.sued. Even ot 

8.4.1986 was that 

' 

the only consequence of Annex.A/3 dated · 

ssing of_ such trade . test for . promotion from 

·Highly Skilled t·o Highly Skilled Grade II was dispensed with. As we 
. I -. - ·, . . . - ~ 

haye> ~lready statj above, bo.th,_ the appl~cant. ahd the respondent 

No. 4 had passe the trade . test as such, the subsequent 

" 
clarifkatory lette dated 8.4.1986 would have little consequence on 

the merit of this base so far as passing or no:t passing the trade 

test is concerned. 

12. . since i is admitted on the part of the official 

respondents that th applicant was senior to· the private _respondent 

.No.4,·.:~ have to sie wheth~r th~- pr:omotiori-of ·res~.6nden.t No. 4 en 

the bas~.s of _ t.he oster. po1.nt, 1s ·legal or not • . In th1s , context, 

the. contention of the applicant is. that ·vide' Circular dated 

-29.7 .i985 only upgr dation is provided but not pr6m6tion, therefore, 

the principle of r servation \oo.lld not~l~ view of the law declared by. 

Hon'bie the Suprem Court. On the .other: .hand, the contention of thE' 

official rer=pondents is that the posts, Hi-ghly Skilled Grade II and 

Highly Skilled Grale 'I, ·. introduc~d vide . innex .A/2, . ·were prornot ionai 

-~-_-·,_· . / 

. . 
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therefore, th principle of reservation wi1l apply. 

I 

I 
From the 1reaoing of the entire circular dated 29.7.1985 

I -

. e find that such I introduction of new posts wae required only tc 

tvcid certain anOII<lllies pointed out by the Anarooly CoiRIIittee. Para 

8 Of the Circular dared 29.7.1985 prcvidee that the introduction of 

ighly -~killed G~adel II ana Highly Skilled Grade I :r-oste was on the 
I 

sis of the Bench ~ark percentage. It provides that skilled grade _ 

shall be at 65%, Hj~hly Skilled Grade II at 20% and Highly ·skilled 

braoe I at 15% resJctively. 'Ihus, newly created posts i.e. Highly 

~illed Grade II a~ Highly Skilled Grade I, have get to be filled-

t
6P by promotion from the Skilled Grade by promotion on the basis of 

I . 
he minimum eHgibil!ity of three years. From this, it follows that 

~ertain posts from t~e Skilled Grade were \JPo/Oded as Highly 8killecl 

Grade II and Highly~ Skilled Grade I for the purpose of promoti-.ing 

~certain persons on ~he basis of their eligibility. Para 18 further 

Lides that reseiatim fer Scheclulecl Castes and 8cheduled Tribes 

cill be applicable Ito Highly Skilled Grade II arid Highly Skilled 

~Grade I as is appli 1ca.b1e in promotion posts.· From the reading of 
. I . . 

the entire Annex.A/~, we fino that after upgraDing certain posts as 

ighly SkiJleo Grao1 II and Highly Skilled Grade I, promotions were 

~quired to be made bn the basis of eligibility and trade t.est. It 
I 

I 
is not the case of tpe respondents that all the persons holding the 
. . I 

·post of Skilled Grage,. were promoted to Highly Skilled Grade II and 
i 
I 

Highly Skilled Grad~ .I · en-block but only two persons were promoted 

on the bcsis of t~eir eligibility- and they had passed the trade 
I 

test. From the :·re~ding of the entire order vide Annex.A/2, it is 

clear that the pro~oti.ons were required to be rr.ade after upgrading 
' 

certain posts, af' i such Annex~A/2, does not provide for any 
I -
I 

pgradation of the ~osts alongwith the persons. As tc the question, 

i 
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ether a ~rticular crircular provides upgraaation or prcmotion, the 
. I . . 

agement of the Jibalpur Bench of the Central Administrative 

ibunal.reportea in (1990) 12 A'IC 475 , has clarifiea as unoer :-

"23...... • When there is a mass upgraoation of posts 

along wi~ incumbents then only _• restructuring involves 

upgraaati~n w~thout an elelll€nt of promotion. 'Ihie aoes 

not appear\ to us to be the situation in this case." 

4~ From the Iabove juagement, it is clear that in. the case 

f mass upgraaaticn pf posts along wH~ incumbents ·wcula be a case 

If · · 11- · · ..::1 • • th 1 f t · o. restructuring Inver: ving upgrauat Ion w1 out e ement o promo J.on. 

I . · I But, in the insta t case it is not a JI19SS upgraoation ana 

I rnex.A/2 provided for prorootion of certain persons on the bads 

<Df eligibility of three years experience ana on p3ssing of the 

raae· test. 'Ihus, Annex.A/2. previaE's or introauces two posts by way 

f upgraoat.ion for the purpose of promotion. 'Ihe Hon' bl e High 

ourt of Kerala in its Full Bench Decision reportro in 1973 (2). SLR 
. I .. 

2.51, has stated that in case of upgraaat ion "parties continue to 

hold the same post tlo get a higher scalE' of pay" . but in the instant 

case after promotin~ a person from • . ··· Skillea Grace to Hig~ly 
I . . . 

Skilled Grade II af Highly Skilled Grade I, the person dces not 

hold the same poet I of Skilled Grade but he is holding the poet of 

Hiahly Skilled Grace II anc · Hiahly Skilled Grace I, which are. 
- I . -

dif ferOnt posts tha ~ the poet from . ..tJ i ch he is prooot ed. . Oherefore, 

the promcUon of the> responaent No. 4 ana one Shri Hari Ra"i Verma on 
. . I -

3.10.1985, was a ptomotion but not upg_raaation and. if that is so, 
. . . I . . 

t~e principle of r~serv?.ticn appliea to the facts of the case ana 
. I . 

the respondent No.I 4 could be prorroteo en the 40 point roster as 

I contenaea by the responaents. If that ·is so, we cannot fino fault 
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th such promotion de on 3.10.1985. Even·assuming that these two 
. . - . - I 

psrsons wr~ promctedl on the basis of upgradation by applying rule 

o~ reservat1on, contrary to the law, even ·then the_apphcant would 

n~t be .entitled to aJ relief in view of the law declared by Hon'ble 

the Supreme Court inlAjjt Singh-II. (Reported. in AIR 1999 SC 3471 -

+it Singh · and Other Vs. State Of Punjab and others. ) 1he Bon' ble 

Supreme Court has he~d:. this caSe that any promotion made wrongly 

in excess of any quq,. pr1or to 10.2.1995 are protected and persons 

re not liable to bel reverted. However, the Hon'ble Supreme Court 

lso has further -Jae ·clear that the seniority of the senior 

l
leneral .candidate sJall have to be restored on the basis of catch I . . 

p principle. 'Iherkfore,- the alleged promotion of the responoent 

-~o. 4 in the year ~985 assuming that it ,was contrary to the law, 

fuch prornotion of tht respondent No. 4 which was prior tc 10.2.1995, 

rs protected subjeJt to the catching up principle ennundatea by 

kon'ble the· Supreme Court. If that is so, it is for the applicant 

o seek his seniority at the higher level on the basis of catching 
- - - I - -

p _principle provi9f he catches up the respond_ent No. 4 at higher 

level on the basis,~f his norwal promotions. But, as on toaay; the 
- -~ I . - -

promotion of respondent No. 4 dated 3.10.1985 from Skilled Grade 

to Highly Skilleo Gjade II, does not call for any interference. 

15. In view of the above-discussions, we pass the order as 

under :-

The Original Application filE>d by- the applicant has no 

merit ano it is herkby dismissed. '!he_ parties are left to bear thejr 

own cost. . I 

~~~--
(Gopal' Sin~ 
Aom.Member 

. ~ - . 

(Justice B.~ote) 
Vic,e Chairman 


