
i 

Ill THE CElJTF.AL ADMil1I2.TP.~~TIVE TPIEUT.i~.L 1 JAIPUF: EEllCI-I 1 JAIFU8 

* * * 
t;tl 2.4'-f ~~) D.:,t.~ .:.f D~ClSE•n: 2f-7~CfS, 

f.P. Joehi s/o Lat~ 2.~~i D.P. Joshi, r/o Villag~ Thai, T~hail 

Sh~irnadhopu~, District Sika~. 

1. 

VERSUS 

C•f India thL"OU•::Jh 

• •• APPLICANT. 

Minis i:~:~ - .c ,_,.L 

F :i. nanc ·~, D·=t=··=,t· t fil·~n t ·=· f F.~v·~n l1•~, Vi t t E.ha\.van, lJ•::\·J D~ l hi • 

2. Chi~f Comrniasion~r of Incom~ Ta~, Fajasthan, Jaipur. 
? -· . Slu·i o.r. FC·:J I Chi~f Commissioner of Inc om•::: 

{ . 
Ta:·:; 

Rajasthan, Jaipur. 

4. Commisaion~r, Income Tax, Jaipur. 
1:: -·. Shri S.V. Meena, ITO, Ward-1, Sikar. 

• •• RESPONDENTS. 

CORAM: 

HON'BLE MP. GOPAL ~PISHtlA, VICE CHAIRMAN 

Fa~ the Applicant 2.HPI MAHEND~A SHAH 

S H PI l1 • I: • J A I U 

SHPI SFIYAM A~L~ 

0 R D E R 

PEP HON'BLE MP. GOPAL FPI2.HNA, VICE CHAIRMAN 

A p t=• 1 i can t I~ • P • Josh i , i n t h i s a p t=·l i cat i <:· n u / s 1 9 C• f the 

A cl min i s t rat i v :: T L" i bun a 1 e. A •: t , 1 9 :3 :. , h.::.. s call ·= d in to q u ·= s t ion 

th.:;. .:::.:.rt·,:;..:::tn.:::ss c,f th·: iml:.u<::Jned oL·d.::t· d.:ti:.;d 8.6.95, by vrhich ,, 
the t~.::..n.sf.:o-L·a ::..nd pc._stin<Js in L-e.::fn:::ct ·:>f th•::: .::tt=·t=·lic.:,nt and 

respondent no.5 vide ord~r dated ~3.5.95 were sta:Jed till 

2. The fact~ <Jiving rise to this application ma7 bs briefl:J 

stated as follovrs. The applicant is an Incom~ Ta~ Officer and 

du~in9 his posting as such at Jaipu~ his servic:o-s were placed 

at th:: disposal of the Commissioner of Incoms Ta~, Jaipur, vid~ 

order at Ann:::~ure A-3A dat~d ~3.5.95. 87 o~der dat~d 31.5.95, 

at Anne~ur::: A-4, he was transf~rred as ITO, Ward-1, Sikar, vice 

lOth of Jun~ but on 8.6.95 th~ officiatin<J Chi~f Commission~r 

of In.:::om·::: T - ,. a.·. the impu<Jned order sta7ing the ord~r dat~d 

illegal and arbitrary. It has also be~n stat~d that tha 
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guidelin~s and it was passed in colourable e~e~c1se of powera. 

officiating Chief Commissioner of Income Ta~ w~s not competent 

matter of fact, has indirectl7 affected the order dated 

31.5.9:., b:f Hhi·::h tiE· at:.pli·::an'c waa trar.sf.::-t·L·,:;,d t•:. E'.il:ar. Th'=! 

r.~spond•:nts, it ie. alleg~cl b:f the .:,t=,t=·li:::ant, did not die.::lc.se 

an7 valid or reasonable ground for sta:~ing the ord:r passed on 

posting at Sitar, Hhich is his hometown, at th::- fag end of hi3 

The applicant is due to retire on 31.3.96. H·'=' 

respondents. 

? ...... The respondents have contested this ap~lic9tion. It ia 

st~ted b7 them that the applicant has concealed m~terial facts 

Item llc•.ll <:·f th·: guid.::-lin.:s, an .:,fficer m:t~r b•= p·:,st.:d t.:. hia 

hometown/Stat: at his own request provided he has not been eo 

It is ~1.3·~ 

th; di2tance of the village, th·'=! 

I applicant bel6ngs, from Sitar is 90 tms., wh:reas the distance 

C•f that villao;J•::O fr<:•fil L"T~it=·Ul" is .:,nl~r s:. l:ms. I-Jc,\·J·:v·~r, th·:: 

applicant has concealed this fact also. It 1s also stated that 

th·= •:.rd.::-L· d.~ t.::.cl "''? r= qr= _, _, • -· • = _, has th.~ Chi·::f 

Commissioner of Income Ta~ vide order d~ted 8.6.95 and ther; ia 

no illegalit7 in the impugned order. The applicant havin9 been 

to re-transfer him to Sit9r. The Chief Commissioner of Income 

Tax, Smt. Asha Mehra, had been on leave from ~9.5.95 and as per 

the order of the Central Eoard of Direct Ta~es, the charge of 

the Chief Commissioner of Income Ta~ was assumed by reepondent 

n.: .. 3 and i:h: t··==t: .. :.nd.:r.t nc .. 3 \·JaB as sud·· full? ·::omp.;t.:nt to 
- .t:: ._, .L 

It is also stated that thece is no arbitrariness in the 
- ·'= l_tL or modif7ing an order 

of transfer rna; be e~ercised by the transferring authorit; in 

the interest of administration. Th: averment of the applicant 

that the impugned order was manipul~'ced b7 respondent No.5, is 

It is cateo;Joricall:f stated that in 

.... 3. 
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had •::.:.nsu l t ·=d Smt. th~ r~gular Chi~f 

aleo and h~ had fUt a note 

th·= fil·? - .r: 
U.L 

dated 8.6.95, b~fore passing the impugned order 

4. 

The parti~s have agreed 

to this c~se being decided finally at the atage of admission. 

:.. Th.; ·=·PPlicant is an Inco:•ri•·= T.a:·: Offi.::.::,r (Int .. ::,rnal Audit) 

His s~rvices were placed at the dia~oaal of the 

Commissioner of Income Tax, Jaipur, vid~ ord~r dated ~?.5.95 at 

Anne~ure A-3A, which was ~aaaed b7 Smt. Aeha Mehra, Chi~f 

Commissioner of Income Tax, Fajaathan~ J~ipur. 
- .c ,_, J_ I nc·:·m·= Ta:·: 

T a:·: 0 f f i c e r , vvard-1. 

tranaf~r order Ann=xure 

The applica~t had made a 

representation to the General S~cretary, Rajasthan Income Tax 

Ga=etted Officers Asaociation, Jaipur, vide Annexure A-5 dated 

16.~.95, requesting th::: aaaoication to use its good offices to 

get him posted at Sikar eo ~hat he may look after his ancestral 

Earlier aleo the applicant had 

made representations vide Anne~ur~ A-~A dated 4.5.94 and 

Anne:·:ur.::, A-::: dai:.=d 7.3.~1..:~. 

c:q;:·t=·l i •::an t, 

t t·.=.ns fer 2 

but b7 order dated 8.6.95 

a.nd 

.r:- .... 

.LUL the 

( ArtiF::·:ur = P..-l) 

the applicant and 
~, -:• !:' C) !:' 
_. -• • -' • - _, I 

charge of the poet of Chi~f Commissioner of Income Tax, 

Rajasthan, Jaipur. It ia this order which hae been assailed by 

the applicant on th~ ground that the powers exercisable b7 tha 

Chief Commissioner of Income Tax could not be :::xercised by Shri 

D.~. Roy, who was merely holding th; charge of the post in the 

This matter relates to the issue of charge-sheet. 

The matter in hand relates to transfer. In the circurnatancea, 

this decision of the Eombay Bench of th= Tribunal (cit=:d aupra) 

is of nco help tc:, 

th=-

Pea [••:On.:l.;n t 

C •:omm i :=:.;:::. i c.n.::,t· 

nc •• 3 H.as hold in9 

,:, f I n c ·=· m =: T a:·: i n 
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th~ abs~n~e of th~ regular in~umbent and sa 3U~h h~ wa2 ful17 

co:·mp·~t·~nt t.:. t:.ass th.~ irrq;•ugn·::d ·=·t·d·=L· &t Ann.:::·:ur= A-1 d.:ti:·~·=l 

Ev~n otherwis~ the impugned order was valid17 paesed 

but in the present case consultation with Smt. Asha Mehra, the 

regular Chief Commisaioner of Incom~ Ta~, Jaipur, was also made 

In view of th~ee fact2, the 

impugned order w:te not passed b7 a competent ~uthorit7 is not 

sustainable. 

6. It is also cont~nded that no reasons have been shown in 

int.:n t ioi-,allj i.·e i:.:t ir,.~d at ,J-:.. it:.ur .-:._r,d a.Jmi n is t rat i V·~ d.~.~ is ic.ns 

h-:..vin9 l:o~~·~n t:tl:en ·~d.rli.::r b~T th.:: r.~gul.3.i.. CI·.i·::f c.:.mmisai.:on·n· ·Jf 

In.:::c.m.: T:t:·: shc.uld IE•t hav.~ b·=~n chan·~·=d Hith·:·ut an~l just and 

also relied on (1993) ~ 2CC ~99, U.P. Financi~l Corporation v. 

Gem Cap (India) Pvt. Ltd. and oth~rs, in which their lordships 

of the Hon'ble Supreme Court, at page 307, held ae follows :-

"12. 

this. c.:;.:=.e that the High Court while 

appellate ~ourt." 

Th·: applicant h.-:..s furth·~t· L"·::li·~d on 1979 (::::) SLP 478, I(.R. 

In.:::.:·m·:: Ta:-:, D.::J.hi V and (•th.~rs V. 

Un i·:.n • .r: 
Ul. India and c.thet·s, in of his plea that 

admin is teat i v ·= sp·:c ial 

circumstances. The impugned oeder at Anne~ur~ A-1 dated 8.6.95 

keeping in abe7ance the transfers and postings of the &pplicant 

the impugned order is unjust and unre-:..eonable be~ause the 

appli~ant had alread~ been posted at Sitar 3.t his ow~ request 

for 3 p~riod of a little less thsn three ;ears. 

drawn b7 the learned ~ounsel for the respondents to the 

In~ome ta~ Department 

"11. Gfficers who have got less than 3 7ears of service 

. .... 5. 
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to r~ti~~ may b~ post~d to th~ir Hom~ Town/Stat~ at th~ir 

oHn r.~qu.~st provid.:::d that th·::y hav·= n.:.t b·=-·~r, a .. ) t:•C•ated at 

any t i m .:;: d u1· i n 9 t h.::: l a a 1: l 0 years • " 

Th~ applicant ie due to r::tir~ on 31.3.96. Sine~ th~ applicant 

had be=:n posted at Sitar for a consid~rably long time from 1991 

tc. a .:.m.~ cla t.:;, in 199-1 1 it c.':J.nr,ot J·,:. sa J.d J:.y any at r·=t·.::h of 

r.::asonir,o;~ th:tt th.::: irnt:·ugr •. ;d ord.:::i· was IE•t jusl:ifi.:::d. Th·2 

authorti~a r~port~d in (1987) 5 ATC 9181 Shanti ~urnar Ghosh v. 

Union of Indi~ and oth=ral and (1983) 3 ATC 677 1 Debabrata Pay 

v. TJnic·n of India and C•i:h·~rsl ·~l.··= nc•t .:,f arq h·::lp t.:. th·2 

c.r,.plic::,nt EtE: th·= ord.;r in qu.::ation may not cauee .~n'.l gL·eat 

Sil:ar for .:. 

it 

relat~a to th~ applicant and respondent No.5. 

that that 

urg.::d that 

it amacka of malice. 

l:h·= ord·:l· - .c 
1_1 .L 

T ·­-L is also 
.. . c 

1_1 .L 

applio:::ant and reapond.:nt n.: .. :. Hae pa.=a:d Hith an obliqu·2 

IDO:•t i V '::. P~liance ha.= b~en plac=d by th:: applicant on (1986) 4 

sec 1311 B. V~radha Pao v. State of ~~rnatata and oth::rs1 1986 

( l ) S L J ( ('AT ) 16 ~ 1 S • M • P a h m a. n v • State ·=· f As a am and o t h ::: r s 1 

(1987) 4 ATC :::::11 I-Jira La.l Dh.~r DuJ: .. :;:~r v. JoJ:hu Singh ct!El 

T'­-- L th.:,t c·f mali.:·=. it 

is mer~l7 a .=tay order and at this junctur~ it cannot b~ said 

that it h.:t.= b·:::•:::n i.3SJJ·::d Hith .::, view t·::. ao:::cc::.rcl.:•dai:in9 oth.::r 
r.c -L the applicant haa any personal difficulti~a~ h·= is 

fr~e to make a r~prea~ntation in r~gard to hia p~raonal 

grievanc~a to the conc~rned authorities. Such an ord~r may be 

passed without affording an opportunity of hearing to the 

conc~rn~d person. Nobody can claim his posting at a plac~ of 

his choice a.= of right as th:re ar~ no vested rights in matt~rs 

In such ciL·c~.1matartcea1 ii: ia not possible to 

cc.nat i tut io:·n. 

judicially revi~w~d if th:: same ia found to be mala fid~ or the 

sam~ has b~~n issued in violation of any st~tutory rul~s. In 
t:: t:: 7• 
-' -'-·I State of MP and another v. S.S. 

oth~rs, their lordships of the Hon'~le Supr2me Couct1 at page 

~~fJf :.:..~~ .:.J:.a.:;rv:::d a.s f·::.ll·:•\·73 :-

.... 6. 
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on ad min istr:t t i v·=: 

Th~ wh~els of administration should b~ allowed 

eyst~m by transf~rring th~ offic~rs to proper places. It 

ie f·:•L" 

eith~r by mala fid~s or by extraneous consideration 

without any factual bactground foundation. In this ca.3e 

transf~r ord~rs came to be issued. Therefore, we cannot 

go into the exp~dienc7 of posting an offic~r at 3 

particular place." 

impugn.::d app~&r to ba arbitrar7 or 

It is neither mala fida nor it has t::en passed 

in violation of any statutory rul~a. It do~s not warr&nt any 

jtidicial interference. 

d~void of any substance. 

OK.t:,~~ ,. 
GOPAL :KRISHNA 

VICE CHAIRf-'IAN 

VK 


