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- IN THE CENTRAL ADMINISTRATIVE TRIBUMAL, JAIPUR BEICH, @’
JA IPWR
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Date of decisicn: t7”L2n—L}?J~“

OA No.237/95
Bal Chand Soni
. Applicant
v VERSUS
Unicn of Ipdia and others -
| - o Respordernts

CORAM:

HOM' BLE MF PEen .uH‘\F\I\"'i _ MEMBER (ADUINIE TRATIVE)

HON' BLE MR. \E\is_lll‘:-d\ﬂ‘ PR-‘-YALH -wnEMBhr (IJDI&.. 1L B
For the Applicant e Mr,C,B.Sharma
qu the Requnﬂents ;, Mr K M 3hrim3l

In this application under Sectior 19 of the Adminis-
trative Tribur&ls Act, 1285, Shri Bl Chand nd Soni h3s prayed
that order Arn,Al dated "12/24" termir2ting the services
of the appli¢ant.%nﬁpexdgr.énﬁ,&% d3ted £3-3~95 passed by
the Peviewirg Authority rejecting the review petiticn of
 the 3pplicant agd3inst the termindtion of his Services mly
be gu3shed withvﬁll gonSegqentiél benefjts, and_the requn~
dents muy bc liragtea to relnqtﬁtﬂ the dpplibant cn the post
of EDB?E,:Ametha with 31l consequential benefits including

back wages,

2. The facts of the cdse 3z ctd3ted by the applicint

are th3t responient Iku4,kseniorAﬁuperintenientvqfﬁ?bst Cffices,
Kotz Division, Kot® opened én Extrd Depirtmentdl Brﬁnch_ibst
Office at villigeuApetha invépri;, 92, The applicint was
appointed &&= Extrd Depértmentdl Brinch Post Master (EDBFM)

ory 26-4-92, The order of ?PPQintméntmW§§”PFQViSiQnal_fOr a
periodhgf_B months, This pegioﬁwof'prggzﬁ, =21 upp01ntmcnt_v

waz extended hut n§ specgfic_orge; was iSSued,lﬁubgequently,

T% order Ann A5 Jated 16-€~23, the 3pplicdnt’s r3me was
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épproved for regular appoiutment on the post of EDEPM,

By this order the.Asstt. $upit, of Post Offices, Jhalawar
was directed by respornient No.! to complete the form2lities
regirding the épplicant‘s Appointment on regulir bisis,
However, the dpplicant received 3 copy of the Mempranium
dzted "13/?4f iesued by respondent lo.! Ep which the services
of the 3pplicdnt were termirdted forthwith i.e, with effect
from 13-12-34, @ftet he had ;gndered sexvice of 2 yedrs

anl & mqnphs,_withqut giving apy_¥é§sonwandvWithout c?l}ing
for 3n eXplanétion from the 3pplicant or conducting a@n
enquify ipto the_mat;er. Onévmqnthf$ ray and_allowances_ﬁere
pRid to the @pplicant in liew of rotice. (Tarmin3tion order
Apn:A;). The 3pplicént filed @ review petiticn hefore
respondent .3, the:?bst E@ster_Genera;t'Easterp Region,
Ajmer, but the i?tter vile hiz order Anr.AZ Jdated 23-3-95
upheld the ordér qf‘terminﬁtion 2f services of the agplicant,
Thelapplicant,h?ﬂ 2zked er;a_pggsoqél he2ring from the
reviewing duthority but it was not granted, Inspite of his
;epeﬁtgd_requeats{ the Applicant was not comwunicited re3scns
for terminition of his services, However, respondent No.4

h&3 informed the %pplicaut,vgrballymthap_due to some Adverse

3. ?q:ther,*accqyﬂing_to,the applicirnt, his ndme was
included in an F.I,F.,lojged with the,Qplicerut the matter
ended with the compromise between parties\?nd_nQ.qhallan was
fi;ea befope the court, This ing;anpc,“pherefore, c2nnot bek
@ valid ground for termir@tion of services of the 3pplicant.
Pzzpordent No.4 asked for a copy gf;thgrcqmpromise_do¢ument
from the 3pplic§nt,far recorsidering the ;ggue, bu;ﬁinSpite,
of the fact that the s8id document wes Submitted, he w3s not
reinst3ted, The applicant hd3z assdiled the 3ction of the
respordents in termiriting his services 3s _contrary to rules
and illeg3l, After the termirdticn of the services of the
applic3nt, the charge of EDEFM, Ametha was hdnded over to the
m;il overseeyr inﬂ r:o rggular‘incumbentfio the s3id post hias

usal of Ann.he dated 23-3-95 Shows

yet been appoirted. Per 3/~
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that the recrondents intend to £ill-up the s&id post by | ‘
making fresh 3ppointment. There w?s never 3any complaint
against the Spplicdnt regirding his work or condiuct. The
termir@tion of services i5 against the provision of Article
311 of the Corstitution, His services hias been termirdted
by wrongly 3uplying the provisions of Fule é(b) of the
pbsts api TélegraphS_Extrﬁ Dep@rtmental Agents (Conduct and
Services) Rules, 1964, beciduse theiie 3re nct 3pplicdble to
persons peerrming $&ti$factory}8eryice_or_for redsons

connected with the conduct of the holder of the post.

4. | The rermnients in the reply hi3ve stated that the
applicint was appqinted touthg_huut of EDBPM after his nime

.was sponSored by the Emp;eyment Excha2nge alopgwith_the names

of & cher caniijates. However, no opjér,Qf_regqlﬁrmﬁppoiptment
. was 1 zued 3g the ?ppointmept was gqbﬁe:ﬁ,ge verification of
character And antecederts of the 3pplicint ard this is & pre-
comlition faf guch_3ppointm&nt,vThe_§fH.Q,!Aklera_hés submitted -
2 report regerding character_an@ antesedents of the ?pplicant
vide his letter Jated uy~J-°3 utatlng thit 3 case unier

Sections 341/3¢3/504/3g of IRC hﬁdwbaepwreg;stergd“gnder Regn,
No. 170/92 at Police ?tatiQnL'Aklgré_épd chiargesheet d3ted
31-10-92 hAd been gubmitted in the court of ACIM, Aklera which
was under trisl (Anp.Rl).ulécggrdinglyl inétrgction§Awerq*issued
on 2-12-92 to termirmdte the zervices of tﬁé 2pplicant. His
services were termindted by order dsted 7-12-24 under Rule 6(b)

of the Aforesz2id rules. Th

o

review petition filed by the _
applicant was rejected by the P,M.G,, Ajmer vide his letter
dated 23-3f95 (Anp,&ﬁ). Purther, 3cnnrd1ug to the rerunjents,w
the termirdtion of services of the_appligﬂgtwugggg‘thg ?foregaid
rules was ip order, Az he was 3 tenporiry employee. He revér
sought relsons for termindtion of hif services, By Snn,AS Jated
16-6-93, the provisior3l Spvolntment of the Ipplicint was not
approved for conanerJn 1n+J regular 3ppointrent as 2lleged

by the 3pplicant. Verification of chiracter 2nl antecedents
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=intmant

of ;be Applicapt wag 2 pre-conﬂitic! for vegular A D
nd this verificition was not 2%rried out kefore the ApplicAnt
w3z dppointed on provisioral basziz, It is open to the State
to tale infr.@¢count thé *har3~ter ard 3AIntecedsnts of the
applicanﬁ before hs is appointed to Gove. servi;e. Eincd the
applicéﬁt‘wﬂs not found fit for tha Abcre pogt in view of the
verificdtion report, his temngor3ry ucrv1(w° were htermirlted,
Mo enguiry under Fule 5 of the 2fores3id rulss viz recessdry
before terinin2ting the services of the lhpllcau | %S oer the
terms apd conditions of the ﬁpplf ut'; Lemporiyy 2prointment,

no opportunity of hedr ring was givun to. the apnliﬂant bﬁfurP

sach termin2tion,
S. During the argjusmants, ths le2rned counsel for the

applicant sta3ted thit the servicss of the 3pplicaAnt had been

termindted primirily on the grournd th2t the police had sulmitied
a rzport that the applicant had been involrad in 2 crimindl
ce, The witter =rded in 3 P‘mpwusiSe_and thers wWas no

corvriction, muach less 3ny sentence imposed on him, This,

b}

thsrefors, 2suld not b2 3 groand for tem mirdting the ssrvice
of the apslicap-,_ﬁulﬁ @(?)waf the aforesz lyi rules p;ovide
for termirdticn fimplicitor of extrd depirtpental postal
agents but where the founddtion Qf_;bgwgqu;_ﬁf_termination
wae the conith_of -Levapgliq§nt, termindtcion ulmpl citor
Was not permissible aﬁl term Liun could e affected, if
3t 211, cnly After holding & reguldr enquiry 3g3inst the |
applicant az provided”in“Artiqle 311(2) of the Constitution

or Rule & of the 2foresaid rulez imdswmach 3s the order of

termir@tion i3 pen3l in mture,
6.  To suppeort his views, he cited varicas juldgenents of

the Tribunal aul the Hon' Llp_Slyyeme Court which are mart ionsd

below: i) Gopa Kam Vs Union of Iniia, 1927 (1) SLJ (CAT) 401,

wherain Jodhpur Bench of the Tribupdl held that in the o3se

of @ person appoinktsd on being duly felected, termiration of

~L~J | | es5/-

his servicez by innocudsus order on receipt of 3an idvzrce
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police verificdtion report subdequently vas not justified
‘as the Adverie report was 3 foundition and nétithe mot ive
of the ordsr, ii) Madan Mohan Praszad Ve State of Bihar and
others, 19273 {1) $LH 630, irn which the Hon'ble Suprere
Court held that wher: rmlnaLinn of dppointment of tempo-
riry employee wis order ei in terws of Appointmernt fter thé
Chisf Minister had nAde stiatement in the Assembly that

eervices of the zaployzes Were not satilsfactory, it Jmounted

terminﬂtianﬁﬁg_hit ﬁy Arti ole 311( ) of the ConstL;utlon.

. iii) Bzknlal Vs Stat?m”f lejdni apnd other ;,_1991 (1) SLI
(CAI) 221, whé:gin the Honfb;ew“ﬁuprggewﬁourt held thiét in 3
ca3se Where termimtion wang§Qe;e§mdg;ing the p&diency of
crimina} mMse Which sukseguently rb&dl;~d,in aqqqittal waa

hwld to I illegal and nlhltLdry ﬁnd l b1 to

: ;')‘

x gquashed,
It was furtﬁvr held in fhis Judgement, 3ccordingly to the
ledrned counsel for the 3pplicint, that the order of

‘termin3tion #3as pen2l in n3ture and his clvil consequences

‘par service rulss ard terms of contract, iv) Delhi
Tranuuort Co rition Vs DTC Magdoul Cong“ 258 3Ind wthers,

1991 (1) SLJ 56 wherein the Hon'ble Eupreme Court held,
w? intar-11i3, thit the mindgement cdnnot ! hdve unrestricted
and uniualifi»d anQr af t»rmlnafing the zervizes of the

emnploye28 Al that_gont ngEne i es And oce3zione for its use

Ve Union of Indix 3nd others, 1293 (3) 8LJ (CAT) cez,

Y]

i

1 Bench, Iew D

dzcided by the Princip

S
g
&

:1hi, wWherein the
Tribuidl waz c2lled upon =0 Adjudicate upon the ygrizviance

of @ person who was duly selected for Gppointment 23 constable
bit was not offerzd 3n Appointment on the ground he had heen
dacguitted hy the court on the groand of CQmprqmise ani,

" ‘ ' hot o '

therzfore, he couli/bs 23id to have besn fully exonerdted

And wazs hence considered as unfit for service in Delhi

Police, The Tribhur2l hzld that ihe compromise in the criminil

4y A




cdze gives Lhe 23me benefit of dcquittal as is availabls
b 3 &ccused person in 3 rnormal tridl, Thus no stigmd
remained on the pgrson_poncarnei; Purther, sincs the
offences were not ;Q;f;;?ﬁi)z:;?l*_.t.l.l_;pi’(_:gde the denial of

appointment to the 3pplicant in that ciaze after his sele-

ction was unjust, illagﬁl 3nd_3rbi§:ary and, therefore

1i3blz to be gquached. vi) Hareh Gupta Vc rajast? r. State
Elzctricity Bo2rd and othsrs, ;994_(5) SIR 3923, wherein

the RajaSthﬁn High”CQurt h@l@uinge:félia! that wﬂere
After the Sel ¢t ion of 2 - Derd3on, but be;ore izsue of

orﬂgr of dppointmznt, @ F,IR. c3mz to b2 lodged allzging
commission of an offqngg gpdg;g$gg§ipnw498(A}, IP;, the
person cannot be denip& apnoln+m»nf-” no ﬁOFJlLthH had

yet heen recorded Ard mere registration of 2 c3se cannot

be egquited with 8 firding of guilt 3nd Also mere fRilure

-k

of he pErson concernsd to disclose ﬁ?;t_of lbﬂging of
F,I.E, cimnot be ndde 3 biasis to diz-entitle him of nece=-
esdry reliéf. vii? V,Kum%; And othzrs Vs”Uhiqn of Inﬂi;
(1934) 27 ATC 346, wherein"the‘M§d;§S Bench of the T:ibunél

held that 2 psrzon

‘I-"-

nitidlly appointed as Extr3 Depart-

wzntal Agent works directly unisr the dep3rtwsnt 2nd their

ct

ion is no% s3me 8s that of perions 3“Pu1ﬁt°ﬁ 3s

posi

substitutes, Certaln'lir‘ £ ions wgre,giJe in this order

"fl

Ly the Lihundl 1mgﬂrdLng nglld ”§§ti 1 of prov151mnal
appointees. viii) Om Pralash Ve Union of Irdi3 apd cthers
(19224) 27 AIC 14, whereln the Jodhpur Bench of the
Tribundl held that substitute Bxtra Departmental Agsnt
z2tands termina;eﬁ”yhan_tthqugrtmgntél égént in whase

rlace he was appointed, resigns,

7. The learnej,cqqnselmforMthemappligapt“cqncluded

by st3ting th3t there iS 3 provision of revisw of clzes

of teramindtion provided in instrustion No.o d3ted 1-%-6%
izsued by the Directol General,mP&T, rerroduced below

rule & of the 3fores2id rules in the 3wamy's compilation

(\% | | R
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dpplication hda been reject ed y Ann"KJrP-AZ swaidrily,
Without goling 1nro the gLouniﬂ riised Dy the Applicant in

his rewview Application.

-
-

]
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c. The le3rnzd soungel for the rs ndenics stated during

0y

the drguemants that the 3ppointment of the Applicint was

provisioﬁ&l in naturg'which_wag gxtendgj from tivwe to time,
Provieional #ppointment had, therefore,,couferred o right

on the applicant to continue.in service, even though his

rdme ndy have bwen Approved for belncklun on & ragular rasis,
but when no Such §ppointment w@s‘mﬁde -cnﬂlng verifiz-ati

of his chiricter &nd ?ntgceﬁents. The police verif@cation
report shows that,tbé,CQnﬂuCtAQf the applizant was of a
guestiondble néture, aven though the orinindl cise ag?inst

him might hag ended'in %_comgromi@g,wThe‘respondents ?é
employsr of th: applicint were sptitled to judge the conduct
of the arpl cant to flni uuf Vvhether tn;_%pplicantvwas Suit3b1e
to be dppulntﬂd in bhw ?:pdrtm»uL on A rwgulﬂr kﬁb iz, Frovisions
of Eule,e of the aforesald rulez empowered the redj onl nts

to terminite the services of an employze who has not yat

2, Therefore, the 3ctisn

(‘1

rendered 3 ye2r:s of continuous Servid

of the respondents in termirdting the

.;fl}

ervi es of the applicant
in terms of Rule 6 without holding 3n enguiry and without
giving dny opportunity of helring to ths applicint wias fully

justiﬁied.

2. We haye heard the le?rp&i "uunsml for the PArties
And hi3ve gone through the ndterial orn record 3s also thm
judgements cited bhefore us. Rule & ofAthe‘aforesaid rules
as it stands 2t present, re3ds 38 unders:

6. Termin3tion of Services,-(a) The services of an
employec who h3z not dllcadj rerdered more than thrze

edrs' continuous ucrv1ﬂe ‘from the dste uf his 2ppointment
Shdll he liable to termindte 3t any time by 2 nctice

in writing given =ither ky the employee to the 3ppointing
uuthorltj or by the 3ppointing 2uthority to the employee;

the period of such notice zh3ll be cne months:

C%NJA - . veesB/-




/£ Incilently,
the apwlicant
h2d nok even
completed 3
gyears &f zer-
vice on the
date on Which
his services
vere termird-
ted.

8- » (Sfl/)

ProvidaS tha2t the service of 3any such employee
‘my be terminited forthwith 2nd on such termimtion,
the enployee sh21ll be entitled to cl3im 3 sum
egqiivilent to the Amonnt of his bkasic¢ 2Allowance plus
Dearnecs Allowance for the period of the notice at
the Same ratec at which he was 3r&wing them immediltely
before the termin3tion of his services, or, 2s the
case m3y be, for the pericld hy which Such notice
falls short of one month. ‘ '

The 2bove coffer of Appointment wig mide tg the applicant
vide‘énan4, whereiu it was étated that it wae not possible
to nake Appointment Q£,§n‘EDB?M,in_avpewly_created post
office on @ regul3r Msis ard, therefore, thersr; Shpﬂt.

Post Offices, Kot3 his decided to @ppoint the 3pplicant

for 2 pericd of 3 monthe or tillvé_regu;ar apppintment

is m2de, whichever is eaplier,nlt was alsy mide clelr in

this offer letter th3t the apgpintmgnt_is temporary and

thit he sheuld underStand thit whenever 3 reguld3r 3ppointment
is made, the_appli;a;tfg temporary éppointment_would come

to 3n end. From the weording of this offer, which was

dccepted by the 3?Pli§?nt4 2rd in terms of which chirge

was given to himuvide‘$nnf$3“d§ted 28-1-02, it is cledr
that the 3Applicint's Appointmert was provision:l and was

to 13st till the 3ppointment of 3 reguliar incumbent. He,
thzrefore, had §Cquigg@ ro right to hold the post”ﬁThe
prqviSional 3ppointmentvisdnpt“even on the :ﬂme footing

as ?n‘appointméntvop_é_tgmporary though regular h2sis  His
services have been termindted by 3 Simp}e,orﬂg; of termina—
tion Ann.Al d3ted "12/94" which is 3n orler p2sszd under
rule 6(b) £ the 5£o;gs;i& rules after giving him one
month's pay in lieu of the notice. This rule is simil3r
to Rule 5 of the.Central_Civi;_Services;(Tﬁmparary<Servi¢e)
Rules in 211 material resgegts,vBeﬁora,theﬂ@ppointment of
the 3ppli;§n§,_his char3icter 3rd intecedents h3d not b;en
vezrified. Aftsr his 3ppointuernt, @ report Ann,R1 wag

rece ived from the police which showed th3t 3 crimirsl cice
hd3 been regjistered 3gdirst the Applicant urder section

£41,323/504,34 IFC 4rd that challan h3d alsy been Filed

OLJ eeed/-
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in the court of Additiondl Chisf Judicial MRgist rate, After
feeing thif report, the respordents terminated the services
of the 3pplizint, According to the 3pplic2rt, there was 3
cqmproﬁise ketwWsen pirties and nothing remined of the |

crimin?l cise Agiinst him an;,:hcrpf re, thif crimirdl clse

could rot be the basis for tzrmirdtion of his services,

10. uu stion, however, is whather hefors offering reg2lar
Appointiment to ths FErscn or tefoire o 1tlluln1 his provisicnal
Appointrent, thezrespondeut$‘§re ent
Suitﬂb;lity of 2 person to ho‘d 2 Jafti¢01§¥ post. The

respo rdsnacs Are entit}ed to take irdzc c;nﬁiieratiun chdracter,
Antecedants 2rd béckground of 2 perscen keforz offering him 3
reguldar 3Appointment or continaing Services on 3 provisioml
appointee Although the crimindl c3se 3g2inst the 3pplicant

may have ended in 2 ‘ompln.iee, yet the re=s \onlwntm are

deﬁide whather they should continue the scrvices of the
licant in view of what wis stated in police verific3tion

report. Incidently, the 3ppliciet hdd mdds f2l5: statewent

in the QA that no police chrge shest had teen fllfl 2yinst

him in the court irdsmach 2z the rpollce werific@tion ranort

:eveals that avcharce sheet was indead filed in the :ogft

2fter investigdticn by the policz. Since the applicint

vias only 2 provigicn®l 3ppointes, the respondznts found

in view of hiz Machgroand, thit he is unsuitdble to continae

to hold the post of EDEPM 4rd they terminited Lis fzrvices.

thervefore, the police verificdtion veport o»r the registraticon

p—

of & crimindl c3ze or the filing of charge sheet 2gAinst

fher the mobive nor the found?ticn

3]

for termination of hiz serviczs., Tt was the un@aitability P
bf sthe applicant, in view of his TRcokgroard, to hold the
post of EDRBPM that led to the termirdticrn of his service,

We hiveg c@refully condidersd the variouws judgements cited

o, ) | 10/
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the lsl ned coundel in supgort of the applic3ant's

r
Ase hut wWwa Are of the view 1A% in the peculilr facts

A circumztanczes of thz prefgent o3ze thsse hive, ro

’

applicability.

12

of the Prinecip2l Bsnch of ithe Trikun2l in Fhazazn Singh Vs

Un

facts wzre that the Jpplicant, was apoointed 2z

D

e
)

. In thi= bonnectlun, wWe dy 31mu refer to 3n rdsr

. . ! s oy - I} .
ion of India ard others (1993) 25 ATC $3¢ in which the

9

Zonstcable~

iver in Pzlhi Police on @ temporary razis And was governsd

%
1

4
=4

Rule & of the Centr3l Civil S

-
-

o

Rules, 19€5, His Se‘Vl‘ 28 Wer: termin®*tsd under the s2id

ruls, firstly on the ground th2t hefors his Appointmant he

his concelled the facts o»f his ifiwolvansnt in 2 criminal

th2t hs,waz bound to disclose it iu the 3ppliciation form
before Apnoint ment Ard Sea nilv he 3id so, even When Lh

i

7 . - 7 [y
{Tzmporzry Scervice

)

cise

waAs a4 warpning or clakion issued_to the efiect that fiilure

to

discloze informdtior. or to supprss trus inforadtion

- "
would render the Applicint ineligible forlthe pozt, He had

,

alzo been Scquitted by the Magistrite, even before his

a I:n

services waz hiz condact in concedling inform@tion about

€ progecation. In that c3ze he was given 2n opportunity

expldain his ;onduct and it w&s chereiftar th3t his se

that appllﬂaur the Tribunil relisd upon the jadgement o

pointmant, What vas taken into 2ccount in tarmindting his

the H 2 ble wuorﬁm- Court ir stitg_of( P, V2 Ezushal Fishore
Sharla (1“°1) 1b‘nD“ 438. eku]la‘g&Se deﬁlt~withméﬂc33e O

8 temporiry Govt, servant goverrned by the HoPo Temporary
Governmént Servant (Tsmpordry Servics) R

€,

7,2 3nd 11, the Hon'ble Supreme Court had obferved as

fnllows in Shukla case judgeinent s

Para £: ".,...Under ths service jurisprudence 2
temporary emcloysze hds no right to hold the post

ard his fervices ars lidble to e tarmindtsd in
u:ordance with the :gLevan; zervice rules 3and.
the tzrine of sontdet szrvice, If on the perusal

of chardoker roll entrics cr on the bRsis of
=} dD 3 f"a 1 ﬂq +

N

relimirdry enguiry on the 3llegition @

) Ralzs, 1265, In paras

| /-
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an employee&, the compstent 3athority iz zatisfi:=d
that the emplo"ee i3 not zuitabl: for the service

vhareupor. the sSarvices of ths temporiry employee dre
termir@tsd, no excertion o3n ke taken o fuch an
order of termird@tion.®

Para 7: "A temporary governnent Ssrvant h3s no right
to hold the post, his services Are lidble to be
terminited by giving him ons month's notice without
azeigning 3any redson sither under the terms of the
contract proviling for such tarmindtion or unier
thwhf:lfvant statutory rules reguld3ting ¢hz t tErms” T
and: o conditiong of tempordry govarmnment servints,
K femporary goverrment Servant c2n, however, bs
dizmiszed from ssrvice by wiy of punishment., When-
ever the competent 2uathority is 53tisfis=d th3it the
work and condnct of 3 temporiry fervant is not
satisfactory or thidt his continmaince in servics is

not in public ipterest on a3ccount of hiz unsaitability,

mifconduct or inefficiency, it miy =ither terminite
hiz fervices in 3ccordiance with the terms and
corditions of the service or the relevant rules or
it 3y decide to t3ke punltive Action d8gainst the
temporiry governmsnt Servant, If it decides to t2ke
punitive aciion it n@y hold & formal enguiry by
framing chlrges 3rd giving opportunity to the
government Servant in 3ccerdldnece with the provisio
of Article 311 of the Constitution. Since, 8 tempo-
rary govermmant servant is alszo entitlzd to the
protection of Article 311(2) in the Same m@nrer 33
4 pzrmnent guvrrnmcut ucrvdng, vary often the
qugatijn arises whethzr an order of termirstiocn is”
in a"rulﬂanc~ with the contr2et of service 3nd
relevant rule rwgulatlug the tempnlily smployment
or it is by war of punichment. It ;_ now well
settled tlat thc form of the order iz not conclus ive
and it i5 open_ to the csurt to determine the true
mture of the crder. In Prshotam L2l Dhingra Vs
Tmion of Indi?, a Sonstitution Bench of this court
hzld that the mere use of expression li} =z 'termirdte’
or discharge’ is mot concliuzive anl incpite of the
use of such expreseion, the court may determine the
truz mture of the uriﬂ o uC:rLaln.Vh'ghbr the
action t2ken 2gdinst the govermmant servaant is
punitive in mture, The court furthsr hzld that in
detezrmining the truz r@ture of the order the court
chould apply two te ts namcl,, (i) Whefhwr the
EMpOrary government -ervant hagd a right to ths post
cr the rank or (ii) whether he haz been visited with
evil consequencss: And if esither of the tedt: is
23tizfied, it mazt bc hcli fh"t th~ QVJAI of termi-
ratisn of 3 t;mpqr@gy goverument Servant is by way
of punishment. It must Le borpe in mind that 2
tempordry govarmsnt S=rvant has no. right to hulﬂ
the o2t arnd tarwirldtion of udxangmmuﬁ gervant
does not vizit him with qny ngl confequenses ., The
evil consequences @s h:ld in Farshetdn Lal Dhingra
cace ds rot Include the termintion of services of
a tempargrj guVeLDﬂ*ﬂt ueIVant in accordqnc: with
the terme and conditicons of ﬂhrv1c=._ The view taken
hy the Con:tltu-lgn_Bwnbh in Dhingra c3ze h3s bzen
reitzratszd 3rd affirmad by the Ceonstitution Rench
Becizion of this _ceurt in the State of Orissa Vs
Ram Marayan _Dd TKLC, L‘)g‘v Vs State of Blhar, o
Champﬂ}lll Chlmd dal uhﬁh Ve Union of India, Jagdizh
Mitter Vs Union of Iniia LALG. Bznjamin V& Tnion
of Indi’a, Samshar olngh VL State of Punjab, These
Aecisicnz hive beseh discuzsed 2nd followed hy 3
three JTudge Bernch in atitw of Punjub Ve wuhh RaJ
Bahadur."
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Paras? “,,...As 3lr=3dy -hserved, the regpordsnt bheing

a temporary govarnasnt fervant had no right to hold the
post 3And the compztent Authoarity terminitsd his
services hy In innocncis order of termirdtion without
cdsting 3ny stig@ on him. The terminftion ordzr does
not indict the rezpordernt: for any misconduct. The
engquiry which was held aginst this respondent wis
rreliminmdry in mAtare ko 283c2rt3ilag the respondent's
zuitakility and corntinsdincs in service, Théere w2g no
element of punitive proceedings & rno chirgs had b=en
framed, no snquiry officer wadz Appointed, no finding
zre recarded, inztsdad A prelimindry snguiry wag hs13
and on the report of the prelimindry enguiry the
competent fquthority termirdted the respondent's

szrvices by aAn innoaonoas crder in accordinecs with the
terme 2nd :undlriuus of his sgrvice, Msre fact thit
prisr £o the iz3az: of order of t2rmin2ticon, an znguiry

2g2inst the respondanis in regdrd ko the 2llegitions
cof wrAuthorized audit »f Boys Furd was held Jces not

change the r@turs of the crder of termin3tion into
thit of ponishment 23 after the prelimirdry enguiry

the competent Ruthority took no Steps to punish the
respondent insted it exercissd its pewer to terainlte
the respordernt's Service in accord2nos with the con=
tract of rervice And the rll 3"
Para 11s ",.....Ws have referred to the 3bove decisions
in det3il o Aispel 2ny duu%i Ahout the corfect fosition
of law, It 3 errorscus to nhold that wheke & preliminiry
enguiry into allegatiqns Ag3inzt 4 temporiry government
Servint is held or vhers 2 31h;i111n3ry Lﬂqujr" iz held
Tt leP["—"l or ibe nrl“'ed bzfors the ifsae of uftl«:l. of
termird@tion, such .ldel is necessrily punitive in
rmature." ’ ' '

After 2malysing ths dbove obisrvation of the Hon'ble

Suprems Court, the Tribural hsld in Thizan Singh case

tha 2t wha ezoomes of the

cledr on @ careful redding

l_u

juigement i3 thit if the order of termir@ticn of 2

tenpordry govermaznt Servant iz ndds in Agcordances with
the rules or corditions of sszrvice 2nd does not oist

n

ths gas

f

Any stigmd, tiosn of giving v
orf complying with the provisions of rat

kafore g3ssing the order doss no

clzavly 1aid deown that it is for the competent 3uathority
to dezcide on the faghks and cifcunstinces of the clse

45 to whether it should exercise the pover of termirmdtion
Qczord3nce with the rules governing termin®ticn of

3 temporiry enpleyes or to proceed to punish him for

misconduct, In :hetingtinﬁvcjse the respunian_ h3ve
congiderad the guedtion whether in view of the o ter

and antecedznts of the Applicant,
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suitable to continue to hold the post of EDBPM on

lfy
f,l

a provisier@l kazisz, Mo f3ult ¢@n be fourd with their
judgemsnt in vl w of the ohserviation of the Hor.' bla
Suprems Court in Shnkla case apd thoss of the

New Delhi ZBench of the Triburdl in Fhaz3n Singh cdse.

13, As 3lreddy ohserved 2bove, the 3pplicAnt was

2 proviziordl 2ppointes 2nd the respondesrts hAd talken

ints congideration his B3ckhground while termir2ting

e

1)}

W2 YN Cr§

his

-

in Aczerddance with ths rules of service
g&verning him., No Stigr® hd2 kesn <33t on him. The
crdzr Was not punitive in reture 38 if W28 not intsnded
to pqniSh him for 3ny mis thu«L. Aft@ going thraugh
the Jarluis judgements 3 un behAlf of the applic@nt
that to chow that vhere registrition of F.I.E,/Adverse
police 1cgwrt;c*1m1n=l ciEe ended in 2cguittil or 2
compromise and, therefors, thaie n ead nnt Llnd in

the way of the 2pplicint heing 2ontinued on the rost

o

Alrzddy held hy him, e are of thz view thit the position

in this zacse is different indsmuch a8 the 3pplicint's

initi2l 3ppointment wWas provision2l in ndture ard

hiz provision?l 3ppointment @z been brought Lo an

2rd in view of his upsuirdkbility to hold the post in

the light of his ch@r3cter and ante edents.

14, In the circumstinces we See no merite in this
1 J.

OA, It is, therefecre, difmissed with no order As &

cost '3{1%k7’€§&2\\_

(Rattan Prakash) (o,P Jﬁma)
- Mermber(J) M«mber(A)




