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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR

r

O.A,No.236/l995_v B P Date of order: ZJJV)Zwﬁf A

Roop Kishbre Gﬁ§ta;:S/o Sh;Bansilal,'R/o_Meemli Walon -
ka Makan, Rajgarh} Alwar, Chief Booking Clerk (Retd).
| ...Applicant(
“Vs.
1; -Union of Indta- through ‘General Manager (Settlement)
W.Rly, Churchoate, Bombay .

2. D.R.M, Western Railway, Ajmer.

" 3. » D1v151onal Personnil Offlcer (Settlemerit) W. Rly, Ajmer.

'.,.Respondents.

" Mr.Akhil Similote - Counsel for applicant

Mr.S.S.Hasan - Counsel for respondents.

. CORAM:

Hon'ble Mr.S.K.Agarwal, Judicial Member

Hon'ble Mr.N.P.Nawani, Administrative Member.

'PER HON'BLE MR.S.K.AGARWAL, JUDICIAL MEMBER.

‘In this "O.A unber ‘Sec.19 - of the Administratime
Tribunals Act, l985)_the pplicant makes a prayer to-quash and
set aside the impuéned orders at Annx.Al & Annx.A2 and to

direct. the respondents tf revise the;pensioh.and gratuity of

‘the applicant_treatingit e pay;of.the applicant at Rs.2150/-

‘per monthAon the date of his retirement;

‘.

2.' - In brlef facts of the case as stated by the appllcanti

are that he -sought VOluntary Retirement w.e. f. 31 8. 79 and at

that time h1s basic pay was Rs 2150 per month ,but when the

app}1cant’rece1ved the memorandum of payment dated 18.11.89 he
N ,

noticed that Rs»3965/— has been deducted from his- DCRG and his

pension/ has also bee reduoed;' It is stated that no
. . k . N

opportunity of hearing/show cause was given to the applicant

before _ reducing‘ his ’basic pay.- The applicant 'filed

"representation on. 18 12.89 and another representatlon in Apr11~

1990 and he recelved reply by Wthh it was, 1nformed that the



g

_applicant was . on leave without: pay in the. year 1979,

therefore, ‘increment should have been deferred for the period

of leave/without'pay\an lthis way, excess payment made to the

applicant has to be recovered. Thereafter, the applicant made
another fepresentatﬁon on 4.12.90 which was replied vide

letter dated 18.1.91 stating that recovery has been made due’

to adjustment of increments. fThe_ applicant made another

represenFatﬁqn on- 30.6.92 stéting'thét'incfeMent had already

deferred dhd even if_it 18 noﬁ deferred, it‘cannot be aftér 10

ygars. The-applidant'also'filed répresentation dated 30.9.92‘

which was repliéd on 15.

that’ the reasons of rejs

0.A for the reliefvas ab
3. Reply Was,filed.'

épplicant has . challenc

2.93 but with no result. It is stated

ecting the claim of the appliqaﬂt are

_ grbitrary'aﬁd unwarrénted? Thergf&re, the-applicant filed the

ove. _
In the replyy it is stated that the

jed .the impugned ' order in 1995,

therefore, the O.A is barred by limitation. It is also stated

that theAapplicant remained.gn'leaVetﬁithodt pay for '189 days,

thgrefd}e,ihis annuaI.incrementhhould have'been deferred for

the period he remained o

stated',that the lappiic;

month instead of Rs.2100

by the impuéned order

applicant 'were replied.

n ieave withéut pay: hence his pay was

~fixed at Rs.2100/- and recovery was made from his DCRG. It ié

ant was - wrbngly drawn Rs.2150/- per
/- and this irregu;arity was rectified
and representations filed by . the

It_is'stated that -due to 189 -days

leave without pay, ‘the recovery was made from the DCRG and his

pension was fixed treating his last pay drawn at Rs.2100/- and

the respohdents were.fﬁ]lyvjustified inicbrrecting the error

and to: recover the excess payment made to the. applicant. B

Therefore, it is stated

O.A-is liable to be dism

that the applicant has no case and the _?

issed.’ ' o

4. Rejoindéf ha's "also been filed, reiterating thé facts

.
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»Vthat there was no mis

for which no opport

3

stated in the’O A, which [is on record.

5. Heard the counsel for the partles and also perused the
whole record . : A . ) N
6o - - The ‘counsel for- the applicant has argued that the

,applicant wasTnot given any opportunlty of hear1ng/show cause

before pa351ng the lmprgned order. It is further submltted
representation‘:on ‘the part of the
appllcant at any stage, therefore, after lO years, if any

recovery has been made, the same 1s not sustalnable in law. In
1

_support of hls contentfon, he-hasvreferred to Bhagwan Shukla

- Vs. UOI & Ors;, JT 5994(5) sC. 253. The -counsel for the

appllcant further argued that- pens1on is . a recurrlng cause,

‘therefore, thls O.A cannot be sa1d as barred by llmltatlon. In

-support of- h1s contentlon he has referred to Nlranjan Singh

~

"Vs{ State of Haryana & Ors,'l986(2) SLJ. 203. On the other

,hand, the counsel for the repondents has argued that the
'appllcant was wrongly pa1d 1ncrement w1thout deferrlng the

perlod_of leave-w1thout_pay, thereforef at the time of his

retirement, the impugLed order. was passed and excess payment

‘was recovered from his DCRG,'which‘was perfect}y legal and,

K

7. We haye given anxious cons1derat10n to the 'rival

contentlons of both the partles and also perused the whole

record.

8. Admlttedly,,the matter pertains to the year 1979 when

the appllcant alleged to have been remalned on leave without f
pay and undlsputedly there was no mlsrepresentatlon on the
part of the appllcant in gebtlng-the annual lncrement. ?he
departmentf-suo motu allowed the\dncrement. It ls.also an
und1sputed fact 'that after more than 10 years, when the

applicant waS'retljed, Rs. 3965/— ‘was deducted from hls DCRG

nity of hearlng/show cause was glven.

¢
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11.

14,
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9.  In Shyam Babu Vern

7

1a & Ors Vs..UOIlg‘Ors (1994) 2 sccr

521, it was, held-by the S

upreme Codrt that the petitioner who

had received'thé higher scale due to no fault of.his own, it

“" shall only be just and prc

already paidAto him.

In Sahib Ram Vs.

bper not to recover any excess amount

-

State of Haryana & ors 1995(Supp(1)

SCC 18, it -was héld/by
scalé as given to -the ap
the

relevant order by

misrepresentation by the

In UOI & Oks Vs. M

/ . - R " .
the Supreme Court that upgraded pay
péllant due to wrong construction of
authority~ concerned without any

employee and. the Govt was restrained

~ from recoVering‘the overpaymeht alréady»made,_

Hon'ble Supreme Court s

Tribunals in regard ‘to

.Bhaskar & Ors, (1996) 4 SCC 416, the
et. aside the judgments of various

scale of. bay\ of pre-1997 Traffic/

Commercial Appréntice'maklng-tﬁem:entitied to the pay scale of

7

Rs.1600-2660, it was 'held that the reéQvery of the amount

already paid because of|

. 'would cause hardship to

the jddgment~pf various Tribunals

the.fespondentS/appellants concerned

- and, therefore, the respondents ¢UoI) were directed not to

recover the amount already paid.

12.

that before any punitive

g

In Menaka Gandhi Vs. UOI, (1978) 1 SCC 248, it was held

action is taken which deprives the

employee of the benefits he is enjoying, an. opportunity has to

be inen.

13. . In Delhi Transpor

N

-

o Cofpn. Vé.-DTC Mazdoor Congress,

1991(Supp(1l) SCC 600, it | was held that the rules of natural

justice also requires that the applicant should be given an

opportunity to be heard before subjecting him to any'punitive"

action.

In Laxmi Chand Vs.

UOI & Ors, 1998 ATC 599, if order

involves civil consequences and - has been issued without

affording an opportunity

1

to the applicant, such an order




cannot be passed withou 'complying‘with audi alteram partem,
. party should be given‘ZP Opnortunity,to meet~his,case before‘

an adverse decision is ken. R - L

15. In Bhagwan Shukla Vs. UOI & Ors, JT 1994(5) SC 253, it

hwas held that reductlén in payment of employee without his
' being given opportun«ty of rbelng_ heard -~ Violation of
“principle of natural j'stice. _

~16.  On the basis of the above settled legal.position and
facts and‘c1rcumstanJ;s of this case,;we are of the opinion

that the amount alre ay . pald to' the appllcant, no deduotion

~_can be made from the /DCRG payable to the appllcant after lapse

2, Ny of 10 years. Therefore, the appllcant is entltled to refund of
Rs.3965/= ;
17. As regardS‘ contention " of the counsel .for the

respondents regarding limitation, it is suffice to say that

!

one .of theiclaim.of the applicant‘is,his pension has been
reduced. As nensio%tbeind.a reourring;canse-and the appiicant
‘is,pdrsning the matter from the very beglnnlng, therefore, we
are'of theuop1n107 that 1n the facts and c1rcumstances of thls
case, the clain of the appllcant 1s;not barred by l;mltatlon.'
18. As ,regarJ; 'revision of oensionary benefits are’
-~ concerned, it. il »an adnitted fact that no opportunity of

hearing/show cause was provided .to .the applicant . before,

pa551ng the 1mpu ned order dated 18.1.91. '

L

.19. .The appli cant in hls O a made an averment that hi

Tperiod .of le ve for i89\ days has‘ ‘been taken inf.

' consideration. In yiewfof:the faots and circumStances and‘tl‘
settled leéal position as{zaboye,l(we are of the consider‘
opinion'that he'department must refix the pension of
.applttant, af’er giving fujl an opportunlty to show cau

hearlng and t}ereafter 1f any revision 1n pen51on take pl

actlon must be taken accordlngly. T

20. ‘We,‘therefore, allow the O.A and direct the respond
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(1) to refund Rs.3965/- to the applicant;

(ii) to refix the  pension and.gratuity payable to the
Qépplicant after giving an opportunity of hearing/show

- cause to the applicant;

- (iii) the whole exercise must be completed within 3 months

\

from the date olf receipt of a copy of this order.

+(iv) °~ No order as to costs.

K;J WSS

(N.P.Nawani)

| (s.K\.?éf(W

Member (A). ” ) I Member (J).




