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IN THE CENTRAL ADMINISTRAT VE TRIBUNAL, JAIPUR BENCH, JAIPUR 

0 • A. N 0 • 2 3 6 I 19 9 5 . _Date of order: uf'-!)~r _ 
Roop Kishore Gupta; S/o Sh.Bansilal, R/o Meemli Walon 

ka Makan, Rajgarh, ~l}Var, Chief Booking Clerk {Retd) • 

• • • Applic~nt. 

- Vs_. 

l. Union of India through General Manager {Settlement) 

W .Rly, Chu:~;chgate, Bo.mbay. 

2. - D.R.M, Western Rai]way, Ajmer. 

Divisional Personnll Offi~er.{Settlemerit) W.Rly, Ajmer. 3. 

• •• Respondents. 

Mr.Akhil Similote - Counsel for applic~nt 
. I - I 
Mr~s.s.Hasan Counsel for resp9ndents. 

CORAM: 

Hon'ble Mr.S.K.Agarwal, Judicial Member 

I bl - N - I . d . . . . . b Bon e Mr •• P.Nawanl, A m1n1strat~ve Mem er. 

PER HO~'BLE MR.s.K:AGARWA~, JUDICIAL MEMBER. 

r-n- this ' 0\.A. untler 1Sec.l9 of the Administrati~e 

Tribunals Act, 1985, -the ~~pplicant makes a prayer to ·quash and 

set aside the impugned orders at Annx.Al & Annx.A2 and to 
. . 

direct- the respondents tp revise the: pension .and gratuity_ of 
~- I 

,the applicant _treating t e pay -of .the appli_cant at Rs.2J.50/-
. 

per month ori the d~te of hi~ reti~ement~ 
·. 

2. Ih ,brief facts _of the. case as stated by the applicant -
..: . " 

are that he -sought Voluntary Reti_remen.t w.e.f. 31.8.79 and ,at 

that time _his basic pay) w~s R·s.215·o per mo~th ,but when_ the 

applicant received the memorandum of payment dated 18.11.89 he . - I - - ~ - . 
noticed that Rs,.3965/- has been deducted from his- DCRG and his 

pension
1 
h~s also be~\ r~uced. it is ~tated that no 

opportunity of hea_ring/sh'ow cause was given to the applicant 

be,fore ~educi~g. his l t?asic pay. The applicant f'iled 

- representation on 18.12. 9 and another representation in April· 
. I 

~ 1990 and he recei·ved reply by which it was informed that the 
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, applicant was . on lea e- without· pay .in the . year 1979, 

the~ef~re,, _·increment shJ~ld ha~e been deferred for the perio·d 

of leave'without pay,anlbthis way, excess payment made to the 

applicant has to be recovere~. There~fter, the applitant ~ade 

another representation on 4.1-2.90 which was replied vide 

3. Reply was. filed. In the reply,, it is stated· that the 

applicant has . chal·lenled . the. i~pugned ' order in 1995, 

therefore, the O.A is b,rred by !'imitation. It is also stated 

tha:t th~ app~icant rem~.ired, ~n l~ave :~i th~u-t pay for '189 days' 

:::r:::: :: ::s r::an;::d·~riee::net ws~:::: :::~ ::::e d: ::r::: ::: . 
fixed at Rs.2100/- a-nd +covery was made from his ~CRG. It is 
stated that the ·applicfnt was wrongly drawn Rs.2150/- per 

month instead of Rs.2100~- and this irregularity was rectified 

by the impug_ned order and representations filed by. the 

applicant· were replied . .: It is stated that ·due to 189 -days 

l~ave without pay·, ·the recovery was made from the DCRG and his 

pension was fixed treati~9 hi·~ last pay drawn at Rs.2100/- oind 
the respondents were . tully justified in . correcting the error 

and to recover the ex , ess payment. made to the applicant. 

Therefore, it i§ stated hat the applicapt has no case and the 

filed, reiterating .. the facts 
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stated in th~ O.A, which is on ~ecord. 

5. · Hea~d. the counsel for the parties· and also perused the 
\ 

whole· record •. ' 
-

6 •. ·. The · counsel for· the applicant has-a-rgued that the 

. applic~nt was-~ not given any opportunity of. hearing/show. cause 

before passing the "impr· gn~d. order. It cis further .submitted 

that ther.e was no ~ilsrepresentation . on the part of the 

a.~plicant at any stag1,· therefore, afte'r 10 years, if any 

recovery has been made 'l·.the ·same is not sustainable in law. In 

. support of his content on, he· has referred to Bhagwan ;>hu,kla . . ·I . 

Vs. UOI & Ors;, JT 1.994{'5) sc 25.3. The counsel for the 

applicant further argued that· pens~on is. a recurring. cause, 

. therefore,. this O~A cannot be said. as barred by !'imitation. In 

.. E\uppor~ _of . his contenJion h~. has referred to Niranjan Singh 

··vs.State_of Haryana./• 0r:.: 198~(2) SLJ.203. on the other 

.hand'.: t,he. coun~el foF the repondents has argued that the 

applicant wat:;~ wrongl1 paid increment ~ithout deferring the 

period of leave with0u·t _pay, there~ore, at the time· of his 

retirement, the impughed ord~r was passed and excess payment 

was recovered from his DCRG, · wh~ich was perfectf.,Y legal and. 

justified. 

7. We have. giveh 

,· 

anxious consideration to the · rival 

contentions of both tt:ie parties· and also perused. the whole 

record. 

8. ·. Admi t.tedly, . t'he matter pertains to the year 1979 when 

the .applicant alleg+ 'to have been .remained on le.,ve witPout 

pay and undispu tedly · there was no misrepresentation on· the . - .I . . . 
part of the ~pplic~nt in g~~tirig the annual incremertt. The 

\ 

department;' suo motu allowed the increment •. It i.s also- an 

undispute<;i fact :.. that after more · than. 10 years, when the 

applicant was· retiJ/ed, Rs.3~65/-- ·was deducted f~om his' DCRG , fo~ whicp no opport nity of hearing/ show cause was given. 
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9. In Bhyam Babu· Verwa !_ Ors Vs •. UOI ·~-Ors (1994) 2 sec· 

521 ; it "as 1 he'l d- by the + preme Co..;rt that the p~t it i on~r who 

had received ·the higher s·cale due to no fault of his own, It . I . " . 
shall only be just and p~<Dper' not to re.cover any excess amount 

already paid to him. I _ _ . · . · . ·. _ : .. 
10. In Sahib Ram Vs. ptate of Haryana !_ .Ors 1995(Su~p(l) 

I 

sec _18, it -was held-' by the Supreme Court that upgraded pay 

seal• as 9iven to ·the ap ellant due to wrong ~onstruction of 

relevant order by the authoEity· concetn~d without any 

misrepresentation by the employee and. the Gov.t was_ restrained 

from recovering'· the overpayment already made. 

11.-. In UOI !. Ots·~: Vs. MlBhas,~ar !.' Ors, .(19Q6) 4 sec 416, the 

Hon 1 ble Supreme 'Court . ·~kt. aside the judgment_s of various 

Trib,unals in regard ·to scale of. pay, of pr·e-1997 ·Traffic/ 
' ' -

Commercial Apprentice 'making them entitled to the pa·y scale of· 

Rs.l600~2660, it ~as held that the re~overy of the/ amount 
- . . I 

already paid because of the judgment -of var;ious Tribunals 

~0\.ild cause ha·rdship ·to he . respondents/appellants concerned 

and, th·erefore, the resp ndents ~UOI) were directed not to 

recover the amount alread paid. 

r~ 12. In. Menak~ Gandhi v~. UOI, (1978) 1 sec 248, it was held' 
- ". . ' 

that before any··punitive action is taken which deprives the 

emt_>loyee of· the benefi1ts bi' e is enjoying, an. o.pport~~ity has _to 

be given. · 

~3. · · In Delhi Transpor Corpn. Vs. DTC Ma.zdoor Congress, 

1991 (Stipp( 1) sec 60d, it1 was held that the rules of :natural 

justice also requires that the applicant shquld- be given an 

t_. opportunity to be heard de'fore subj,ect:ing him to any punitive· 

action. 

14. In Laxmi Chand Vs uor & Ors, 1998 A'rC 599, if order I --
involves civil 'consequences and 'has been issued without 

a,n opportunity to. the applicant, such an, order 
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c.annot be passed withou comply,iri<;J with audi alteram partem, 
. I . . 

party sho~ld be gi v,eri ar opport,uni ty to meet his case before 

an adverse decision i's tiaken. '-- .. 

IS. In Bh~gw~; _Shukl~ .Vs. UOI & Ors, JT 1994(5} SC 253, :it 

·was held tpat: reductiin in payment of employee without his 

: being given oppor.tun: ty of . being heard 

<principle of natural j stice. 

Violation of 

16. On the basis of the above settled legal position and 

facts ~nd circumstandes ~f this case, we 'are of the opinion 

that the aulount alretdy,paid to' the applicant,, no deduction 

can be made from the /DCRG payab'le to the applicant after lapse 

of 10 years •. Theref9re, the applicant is entitled to refund of 
' ' . I 

Rs.3965/-

AS 
r 

regards ' contention o.f the '• counsel .for the 

'respondents regarding limitation, it is suffice to say that 

one .~f t'he' '·claim rf the applicant "is_ hi:;; pension has been 

reduced. As pensiol being a recurring-cause and the applicant 

is. p~rsuing the matter/.from the very beginning, therefore, we 

are. of the opinio1 that in the factS and circumstances ~f this . 

case, th~ clai~ o1. the applicant is not barred by Iimi tat ion. · , 

18.. As ,regar s. rev-1s1on of pensionary benefits are ' 

concerned,· it i~ -·an admitted fact that no opportunity ·of 
. . 

hearing/show ca·se was provided .to ,the applicant befor(, 

.19. The appl'cant in his- O.A ·made an averment. that hi 

period . of le ve for :1.89 days has· been taken. in1 , 

consideratio~. In view.of the fa~ts and circumstances and· tl' 

settled legal pos_ition as above, we a.re of the consider 

opini-on that 

.applicant, 

department must refix, the pension of 1 • 

er_ giving him an opportunity to show cau 

hea-ring and t ereafter if any revision in pension take pJ , 
. . . . . . . 

action 

v. ~ 2~. r ____-: 
must br· t.aken accordingly. 

·we,_ther~£ore, allow the O.A 

·/ 

and direct-the respond 
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to re~und ~s:39r5(- to the'applican~: 

to refix the j pension and . gratuity payable to the 

· applicant afte:J giving an opportunity of hearing/show 
I 

. 1. • . 
cause to the apiPllcant: 

the whole exer~~se must be completed within 3 ~onths 
I 

from the date 1f receipt of a copy of this order. 

No order as to costs.· 

cU l~ (N.P.NawaniJ 

Member (A). Member ( J). 


