IN THE CENMTRAL ADMIIITSTRATIVE TRIBLIIRL, JATPURE BENCH, JAIFUR

Date of orﬂer:ﬁjfaéugust, 2001

OB No.233/1295

1]

Aziznllsh Fhan =/ Shri Tezi Zerulla Fhan r/o Ward lic.13, Mchalls
Paigs, Jhalawer rresently posked as Sepoy in the office of District

Opium Qfficer, Jhalawel -

4
..Appl icant
Versus
1. ’ Union of India throngh the Secretary, Ministry of

Finan~e, Government of India, Morth Blzck, Mew Delhi.

2. The Secretary, Posré of Central Euxcise end Customs,

Minietry of Finance, Government of India, Ilew Delhi.

3. The Meroctics Commissicnzy, 19, Malroad Morer, cwelior.

4. District Cpium Oificer, Jhelawsr.

5. Dy. Naroctics Commissionet, Staticn Road, Iota.

A, Dy. Marcotics Commissioner,'fgdum Colony Neena:ﬁ (M.P;)

7. Iswer Chand, LI, O/c¢ the District Opium Officer,
~Jhalawar.

c. ' .Shri Nerendra Tumsr, LI O/> the Dy. larcotice

Commissioner, Kotae
.e Respondents
Mr. F.M.Mathur, counsel for the applicant
Mr. Arun Chafurvedi, sounsel for the respondent s
CORAM:
Bon'lble Mr A" Mishre, Judicisl Menker
Hrn'ble Mr.A.P.Hagrath, Administrative Member

ORDER

Per Hon'lle Mr. A.P.1lagrath, Administrative Membzr

By filing this applicakion, +the applicent seeke
directicns to the respwndents to confirm him on the besis of his
genicrity to e determined from the date of appointment 2nd slso to

assign eenicrity te the spplicant from the date <of his initial
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arpointment . Purther prayer of tha epplicant is thst the rule by which
hig genjority hss keen linked with confirmaticon may ke declared ss

ultra vires.

2. We find from the O3 thet ne epecifinc [:- licy, civeular or
’ >

rules of the Governmznt linking sepicrity with confirmaticn hsz been

challenged in this OA. Mo arqurents were advan-ed aseailing such

order. Congequently, we are noct inslined to go inte this espect of the

applicaticn.

2. The case of the zpplicant ie that though he was
aprcinted as Sepcy on 2?3.5.]97], he has nc-'i:- leen confirmed £i11 date
and Adue to this non-confirmetion, promcticnal zvenues asre sles being
denied to him by the respondents. He claims to have.made namker of
representaticng in 1923, "I'he representation made by him in 1992 was
rejected by the respondents ard the cne sul:,mit:ted in 1992 has not i:»een

attended s- far. He submits thst he was aranted -m»cl—permanenf status

H

wee.f. 26.5.71 (Ann.A7) and he alec wes allowed te orosse  th

41}

Bfficiency LaL Ly letrer dated Z5th Jamery,1%%90 (Ann.AS). He contends
that this cbviomsly meens thst there is nc diéability which sh:onld
have prevented his -:-;"nfjrmatic;n. He has thus ss‘.il ed the action of the
fesp:.-ndents for not confirming him 3 far theongh his junicrs have been

confirmed and found suitalkle for further advancement.

4. The respondents have filed their reply. They have stated
thét in the twc DREIZs held in 1932 and 1935 (pare 5.0 of the written
gulrissions) the applicent was fourd "Not vet fit" for confirmstion.

It haz keen stated that the ¢ of the applicant for confirmatizn in

Tn
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the qgrade «<f fercy will ke put up before the next DRC.

n

. The learned -ounsel for the spplicent placed reliance on
1937 (3) AT 932, I'ertar 3ingh ve. Union of India and crs.; (1992) 1%

’
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ATZ &0d (CAT-Delhi), Farduman Fumar Jain v. Unicn of India and anr.:

1977 (2)

7]

Pt

»

LR, 235, E.B.Fatwerdhen and crs. v. State of Msharastra an

ors.; 192 (I) SLP (2AT) 548, S.H.Chakraborty end crs. v. Tniocn of
India and cres.; 1987 (2) ELR &89 (SC),. Unicn of India and sre. v.
Chander Fal aﬁd 1S85 (1) ATY 555 (Deihj ): Chander Fal v. Unicn of
India and ors. to oontend that senicrity has no relaticn with the

confirmaticn and alsc that the applicant has been wrongfully denied

cenfirmation from the due date. In the case of Thandra Pzl v. Unicn of

| India, it was held ky the T.A.T. Prihcipal Bench that the applicant

wee entitled to v:onfirrreti‘on from the date he ccmpletes two years of
pl‘v::tati.:n. Thiz metter went' in appeal hkefcre the Zupreme Cc«urt.. The
Arey Coart while confirming the decision of the Tribunal r;rr:di fied the
dste of confirmetion frem let January,_l&‘ﬁl to let Januery, 1970 for
the reasons menticned therein. In sc¢ far as linking senicrity with
cenfirmaticn, we wonld like to refer tc the chservaticns ¢f Hen'ble
the Surreme Court in the case of S‘.R.Patt;(ardhan v. Etate ~f Msheraztra
wherein the Apex Court had an cocasicn to cbserve that ~enfirmeticn is
cne of the ingloricus wuncertainties of the Government eservice
depending neither on ' efficiency cf the inmumkent nor on  the
availability of eubstantive vactancy. We find that the policy in
resrect <f the confﬁ’mat-itﬂ has undergcne & total change in the
meantime. With coming inte forece of this simplified policy regarding
confirmetion, that uncerﬁainty seems tc have ended. By an crder dated
Z2th March, 1988, the Government of India, Department l:_"f Ferscnnel and
Training vide M 13-.18011/1/54-Est (D) issued a revised policy which
pr':rvv'ides‘ for one time coﬁfirrreticvn cnly in that grade tc whjr:H 3
perscn wes initially recruited.: The relevant provisions states ss

follows:- K

Confirmeticn in the grade to which initially resruited -
(i) As at precent, the app:;intee should satisfactorily

cenplete the probeticn. (ii) The case will ke placed
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before the [Depertmental Fromcticn Committee  for
confirmation. (iii) b specific order of coﬁfirwation
will be issued when the. mase is cleared freom all
angles.,"

v It is clear from the akove, that sz scon 22 an emplovee
completes the prokaticn pericd satisfactcrily, his rase will ke ploaced
befcre the DR and specific crder of confirmstion will he issued. It
ie not the case ~<f the respendents that the aprlicant had not
comp]eted hie prebation pericA satisfacterily. Tt is clearly *:rhe ot

: ¢
from the facts that he'wss granted quasj;permanent status vide Tetter
dated 26.5.71 (Ann.A7) which states that Shri Aciculla ~Khan is
appointed in & quasi-permanent capscity having regard to the quality
cf work, conduct and charaqter and that he is suiteble to ke appointed

in that <apacity. Having granted the quasi-permenent status in 1974

‘wmere thsn . yeer after the applicent wae aprcinted in the service,

there cah be no ground for denying cenfirmsticn te him after the
revieed policy for confirmetion was  intvroduced. Contention of the
respondents that-thé applicent wes congidered by the DRC in 1923 and
was found not yet fit, is liable to be rejected as the gction is in

cocntraventicn of the reviced rclicy which became effective from

2. Thus, we have nz hesitaticn in conclunding that the applicant

—
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je liakle to be confirmed w.e.f. 1.1.32 by which date he hed put in
almost 17 years of service. We are not inclined to accept the prayer
of the applicent for granting him confirmeticn from the retrogpective
dete as his case had keen considered Ly the DEC in 1922 under the
provisions of then preveiling rles and ‘he wae nct considered fit. Be
had nct challehged that action and, therefore, no reljef can be

aranted to him cn sccount of inacticn on his part.

G. In the circumstances, we pertly 2llow this OB and direct.

the respondents to treat the applicant as having been ccnfirmed in the

~
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initial qrade cof Sercy w.e.f. 1.J.1982, He chall be entitled to all
cénsequential kenefit with respect tec thie daste of confirmstion, which
should ke accordinaly extended to the applicant within a pericd of 3

menths frem the date of this order. Mo crder ss teo costs.

| , ‘ ' ? ) Y 9.07)
@’\/J“‘UD | oY Vﬁ(g) )
(A.P.NAGRATH) - , (A.K.MISHKA)

Adm. Mémbep ‘ Judl .Member
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