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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,'JAIPURKBENCH, JAIPUR 4
) : ; Date of order: 7_.3}5\7,9«3’\

OA No.169/1995

' Bhiim Prasad g/0 Shri Parman, aged about. 35\ years, recident of c/o Shri

Raivir .Sharma Advocate, Raj Sadan, ‘Near Manoj Cinema, Kota Jn. at
.. present he has been rerf\oved 'fromu the service. |

| .. Applicanf
Versus’

‘ 1. , f .Union of India through the General Manager, Western

Rai l.x;.ray ¢ Churchgate, Mumbai.

~ 2. v The Divisional Railway Menager, Wéster’n Ra‘ilvliay‘, Kota
; . Division, Kota. |
3. !‘ Sr. Divisional Electrical Engineer ("IR‘O), Western
Reilway, Kota Juncltion. ‘ |
... Respondents
Mr. Raj"vir Sharmwa, céunsel for the applicant
Mr. He;nant Gupta, proxy counsél to. Mr. M.Rafig, counsel for t.heﬂ
respondent e | o |
CORAM:
- Hon'ble Mr. S.K.Agarwel, Judicial Member
b. ) Hon'ble Mr.’A.P.Nagrath, Adminj strative Member
; ORDER
PER HON'BLE- MR. S.K.AGARWAL, JUﬁICIAL MEMBER
In this Ofiginal Appiicétién \f-iled under Section 19 of
_ the A‘Idministrative ‘I‘ribun‘alé Act, applicent rﬁékes 8 prayer to quash
and %et-—asidé the impguned_drde; dated 26.5.93 (Ann.Al) by which
appl":.;cant was removed from s‘ervice. and to .direct the responéents to
, ,‘rei-n.sjtate the 'applicént ir;'se_rvice with 211 c‘o.nsequential benefite
« .+ including back wagés.

'

2. Facts of the cese, as stated by the applicent, are that

while working as Clerk the applicant was served with a memorandum of

i S



.chargesheet  dated 17.8.90._ Applicent vide letter dated 28.8.90

requested the respondent Depsrtment to furnish Hindi version -but he

‘could not get it. Jhereafter applicant filed reply to the memorandum-

#Of - chargesheet “on 4 10.90. The chargeq levelled against the

.-applioent, accordzng to the memorandum of charqeeheet, was of

,insubordinatlon -and lack of devotlon and =1ncerety in his work and

duty. It is stated that after . submitting the reply of the charaesheet
the appllcant wos not 1nformed 1egally and properly about the conduct
of the enqu:ry and ex—parte enqu:ry' was ccnducted by the Engquiry

Offlfer. It is slso stated that Dzscrpllnary Authorlty sent a copy of

' ’thefenqﬁir& réport to the applicant and applicant made a request with '

reference' to the enquiry\ report to. furnish, copy of the orioinal

i3

en

piry report and its Hlndl verelon, because the copy cf the enqulry

re rt which wae sent to the appllcant was 8- carbon copy and wes not

l'glble, but the same was not prov1ded to ‘the applncant It is further ‘
slated,thatrorder of suspenelon and order of.removal of the appllcant

from service ‘are illegal and againSt._theA prinoiples of natural

T

justice. No preliminary enouiry“WEe conducted before issuing the .
chargesheet . The Dlec1p11nary Authorlty fa:led to apply the provisions
"as contalned in Rule 7 of the Railway Servants (D1=c1p11ne and Appeal)

f{Rules, 1968 and f:ndlng of Enqu1ry Officer .are kesed on no evidence.

It is alsc stated that it wes the duty of the Enquiry Officer to give
an opportuhity toe the epplﬁcant to produce his ébidence/éefeﬁce but
Enquiry Offlcer dld not even 11ke‘to lnform the appllcant for any date

-

of enguiry and the same- wes conducted ex—parte. Therefore,~ ‘such
engquiry, ‘feﬁéét and purnlqhment based on -such enqu1ry is not
=u=ta1nable in 1aw. It is aleo etated that D1ec1p11nary Authorlty ha=‘
paosed the impugned order of removal of the appllcant from eerv1c1‘

w1thout appllc?t1on of mind. Therefore, the orderfof removal is nc‘

uetalnable in law. In view ‘of above, appl:cant f11ed this OA for t

~
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rellefe as above.
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3/ . ‘Reply -was filed. I't" is stated in the reply that

ot

i t1mat10n was sent by the Enqu:ry Offlcer to the app11cant reqard1ng

t\e enqu1ry v1de letter dated 21 10.1991 and vide this letter

apyﬂlcant was asked -to- qubmlt “the neme of his defence a551atant. The

appllcant vide his letter dated 4 11.1991 ha< =tated that no DAR is
pendlng agalnst him, therefore, anu1ry Officer proceeded ex—parte. It
1s al=o stated that Hindi version as aeked by the applicent was sent

tc him at- hls re=1dent:al address” on 13 4 93 but postal authorlty

.

qeturned that letter unserved as the employee was not available at his

%esidence at'the time of delivery and applicant 8id not inform-the
ﬂepartment regarding change cof his addrect..It ia aisa admitted that
notlce 1mp051nd penalty of removal was also returned unserved as the
plecant waa not ava1lab1e at the address at the t:me of de11very. It
is stated that apmﬂlcant dia not cooperate w1th the enquiry
eiiberateiy and‘.enquiry’was"condﬁcted ex—parte. It was_denled that
Eppﬂjcant wae_not'informedcaboutfthe_aopottnentlof Enouiry Officer and
sthe Enguiry .foicer' holdinc the _app]icant- cuilty is hased cn ne
vidence}, It.'wac' 1=o denied - that appllcant was not glven any
opportunlty to defend h1mself and to cross exsmine the w1tnesses.
| } , .
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4, ' Rejoinder was filed reiterating the facts stated in the

5'peru5ed ‘the whole record 1ncludlng the - lee perta1n1ng to the

departmental enquiry. of the app11cant.

clear that there1 hae been gross violation ' of rulee/procedure/

|

pr1nc1plea - of natural © qu ctlcef vhile -condgcting- ’ the

150 : Heard the learned counsel for the partiea and elso.

6. .On perusal of. averment= of the psrties, it is abundantly



enddiry/di cfhlinary proceedinds.‘Applicant wae not informed regarding
the app01ntment of the Enqulry Offlcer and the Enqu:ry Officer, did not -
llke ,to inform the ’delanuent reqardJng the date of enquiry
pmeceedinge for nhich~applicant was expected.to a;pear. The Enquiry -
Offlcer was' duty bound to afford an opportunlty to the dellnquent to

defend h1é case and ex—parte enqu1ry' could only' be done when the-.
dellnquené falled'to appear/part1c1pate in the. enquiry without any
reasonable and probable couse. It appearSathat-thetEnQUiry Officer in
this case Jnformed the delinguent v1de letter dated '21.10.91 wh1ch is

3 request to the delinquent to subm1t name of his defence couneel and

\

reply to this letter dated 21.10. 91 was also given by the appllcant

vide letter dated 4. ll 91. Thereafter 1t appears that a remlnder was

sent v1d letter dated 14.11.1991 asklng the appllcant to submlt name

" of *his efence counsel within 48 hours and applicant did not replyfto

th1= letiter. It appear= that Enqu1ry Offlcer took a preeumpt:on by not

replylng the letter dated 14, ll 9l that appl:cant does not want to

-contest the,enqu1ry proceed1ngt The Enqulry Ofcher eecaped notlce of

the_fact that in 2 departmental proceedings if delinguent is competent

“l . . - : o . ..
encugh to put up his own case, it ie not necessary for him tc engage a

defence assistant, but in ‘these circumstance it wes the duty of the

Enquiry Officer to inform ‘the applicant regarding the‘.date_ of

conducting‘the'enquiry proceedinge‘so that the delinquent may'appear

- and may protect his interest. It appears that no' intimation wes given

"by the Enquiry Officer to the de€linquent and statement of Shri

|

R-S;Bﬁkshi on 23.12.91, Shri Ntbasharma and P.K.Verma on 8.1.92 were
recorded ex-parte without gi?ing opportunity of cross examiningfthe

witnesses of the prosecution to the delinguent. From the averments of .

‘the perties it is also clesr_ that no opportunity was afforded to the

'appl'cant for his defence. Ex—parte proceedings can'be drawn only when'

the e11nquent falle to- appear/partlclpate in the enqu1ry proceedlnge

without any reaeonable and probable cause but in this case ex—parte'

/

- proceedings were drawn agalnst the applicant w1thoutv any



' Jnt1mat10n/1nformatlon regardmg theldate of enqu:ry proceed1ng= to
the appllcant wh1ch is undl putely the gross v1olat10n of pr1nc1ple=
of natural Juetlce. It appeare from the averment= of the partles that
’appllcant made repr-esentatlon on 4.10. 90, 29, ll 90, 27.12. 90 and
20 2.1991° etatmg that he should be Jnformed about the enquiry ond 1n
the last letter dated 20.2. 91 it has been specifically stated by the
appl1cant that if no 1nformat10n 1e given to ‘the appllcant w1th1n lO
days - from the recelpt of letter, it w1ll be taken for grant that‘
~ standard fortn No.5 ,(chargeéheet) ha= been cancelled but Jneplte of
‘that letter ir'no -intimation waeAg1ven “to the delmquent/apphcant
reaard:ng the conduct of . enqunry and enqu:ry proceed:nqs have been-
drawn ex—part wh1ch was und1=putely the gross v1olat10n of pr1nc1ples :

of’ natural juTt1ce. ,

i . .
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T - It -is also undisputé_d fact that notice of removal from

service of the applicent was. not served upon the applicant and - the
service wes effected cnly. by pa=t1ng the same on the Notlce Board. It |
| .aleo appear= that D1=c1p11nary Authorlty accepted the report cf the
-Engu1ry Offlcer' w1thout a_pplcatlon, of mind and thereafter NIP{ was
never served ;upon : t.he, .a.ppl_'icant‘ and »i‘ts service wes effected by
;%sting_the sal;'ﬁev on the Notice Beard.in the presence of two witnesses.
It is not the Icase‘ of the res‘ponden‘ts that ,appl-icant ‘ha.'s' a]osconded or
his whereaboute were, not-- known" Notfce’ of renioval 'fromi qervice and NIP
can be r=erved£ upon the appllcant ea=-1ly by deputlng =oine ~epecial

K
meseenqer, but 'the seme was not done and thereafter w1thcut serv:ce of

not:ce of removal from serv1ce of the appllcant and without the
service of NIP the D1sc1p11nary Author1ty Jrnposed the pumehment of

reroval freom serv1ce on the appl:cant wh1c,h‘ is in our con51dered view

in gross ,‘<Viola ion .of ‘proc,edure/rul'es/ pr'inc:iples‘ of nstural justice

! i 4 A i L) - . .1
~and in the circumstances mentioned above, this order of removal of the :
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8. The allegations, :ih bfief, _égainSt: the- appljcant‘ are
régarding-disobeyingﬂthe instructions 6f his“éuperiors on 20.7.90 ané
applicant  is habitual of non‘complying the instructions and he'is not
inclined fo éafry out his work. The charges against the appliéént

appears to be ambjguoué. Nc documentary evidence appeafs to have been

filed by the Department in support‘of the charges ievelled against the

'\app&icant. Né preliminary enquiry appears to have been conducted in
. | :

this wetter which relates to the year 1990. Therefore, we are of thé

considered opinioh thaf no useful purpese shall be served for

directing the respondents to re-enquire the metter.

i

S. , We therefore, allow this applicafion and quash and set-
aside the |impugned order dated 26.5.1993 (Ann.Al) and direct the
',respondent 'tou take \back\ the . applicént in service forthwith. 'The
‘applicant shall be entitléd to back weges for which.foﬁr monthsf time
is aliowed to.tﬁe respondent Department. The abplicant shall also be

entitled to all ccnsequentia]‘benefits,'i.e. seniority, promoticn etc.

No order as to costs.
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(A.P.NAGRATH)

(5.K.AGARWAL)

' Adm. Member Judl . Member



