CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR 4}0(

_ORDERS OF THE BENCH

Date of Order: 07.09.2012

TA No. 14/2009 (CWP No. 4796/2007) with
MA No. 273/2010

Mr. S.P. Sharma, counsel for applicant. .
Mr. T.P. Sharma, counsel for respondents.

Both the learned counsels for parties have
exchanged and filed their written submissions, and they

want to submit their oral érguments..

At the request of learned counsels for the

parties, put up the matter on 12.09.2012 for hearing.

(ANIL KUMAR) . (JUSTICE K.S. RATHORE)
MEMBER (A) _ MEMBER (1)
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 IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
~ JAIPUR BENCH

Jaipur, this the 12t day of September, 2012

.‘TRANSFERRED APPLICATION No.14/2009
(SB Civil Writ Petition No.4796/2007)

. _CORAM

HON'BLE MR. JUSTICE K.S. RATHORE MEMBER (JUDL)
HON.BLE MR. ANIL KUMAR, MEMBER (ADMV )

1. All India Groduo’fe Englneers Telecom Officers Association

~ having its Circle Branch of Rajasthan Circle through its

Secretary, Pritam Singh s/o Shri Swaroop Slngh r/o 57/H,
Telecom Colony Malviya Nogor qupur

2 ' Prove‘en Choudhary s/o Shri P.P.Choud'hory r/o lll/165,
: {Sonchor Vihor CoIony,‘MoIviy,o Nogor, Jaipur

3. | Bhudev Sharan s/o R.S.Meena r/o III/60 Sanchar Vlhor
: Colony,. Molwyo Nogor Jolpur

o '4.- . Pawan Shormo s/o Shri P. C Shormo r/o E 2/175 Chitrakoof, .
Jaipur

| S. Amit Panjabi s/o Shn S.N.Panjabi r/o III/51 Sonchor Vlhor
' Colony Molvnyo Nogor Jaipur. .

. Applicon’rs

S ‘(By Advoco’re Shri Roghunondon Sharma proxy counsel for
. Shri S P Sharma) - :

Versus
1. .Bharat Sonchor Nigam Ltd. through its Chairman- cum- :

~Managing Director, Statesman House, Borokhombo
'Road, New Delhi.

2. - The Chief Genérol Manager, .Telé,communicoﬁon,.
Rajasthan Circle, Sardar Patel - Marg, C-Scheme,
Jaipur : :



e

~ of the Association.

3. The General 'Mondger'(Admn.) Office of the Chief
- General Manager, - Telecommunication, -Rajasthan
Circle, Jaipur ' ' ‘

4. The Asstt. General Manager (Personnel), Office of the
- Chief General Manager, Telecommunication,
' Rojos’rhon Circle, qupur '

- 5.  Arjun ﬂRom~Vishnoi, Junior Telecom foieef (WLL),
‘Mahavir Nagar Telecom Colony, Barmer.

,. 6 Chelo. Ram Keswdhi Junior Telecom Officer (MM),

_ Officer of the GMTD, Basant Vihar, Sllver Jubllee Rood
- Sikar..

7. Knshcm Lal Mathur, Junior Telecom Offlcer Telephone
'Exchonge B|loro Jodhpur :

8. lliyash Ahmed, . Junior Telecom Officer (Esfimate),
- Office of the TDM, Jhalawar.

. Respondem‘s |
(By Adveco’re : Shri Tej Prakosh -Shcrme)
| | ORDER(ORAL |
| ‘»The applicant csssocioﬁon filed S B. Ci\)il Writ Pe’ri’rion'

No. 4796/2007 before ’rhe Hon'ble ngh Court. The Hon'ble ngh' :

"_Cour’r vide order do’red 6.3.2009 in view of the provmons of Sechon_
'29(2) of Admlnls’rrohve Trlbunols AcT 1985 and nohflco’rlon do’red.
A10 H .2008, Tronsferred the Wn’r Pehhon to this Tribunal ond por’nes

" were dlrec’red to remain presen’r before the Tribunal on 30 3. 2009

Th_e _Gpplicon’r_ ‘associo’rion _hos filed opp’licc’rion through its.

._authorized signatory who is Circle secretary of the Rajasthan Branch

l )

o2 The grievance raised by the applicant association per’rdi:ris to

i"rs_>menj'1bers working in Rajasthan Circle. The respondent Bharat:



Sanchar Nigam Limited (BSNL) issued an advertisement calling fof
application for appointment of graduate engineers as Junior
Telecom Officer (JTO) through all India competitive examination.
The educational duolifico’rioh was provided in para 3 of the said
advertisement, according to which, the candidate was required to
be in possession of the qualification of B.E./B.Tech. or equivalent
degree from a recognized engineering college in specific discipline.
Pursucm’r to the advertisement, the applicants submitted their
application and after appearing in  All India competitive
examination, they were selected for appointment on the post of
JTO as graduate engineers and sent for four weeks orientation
programme as well as 10 weeks fiéld ’rrdining and it is only'on
sUccessfuI completion of orientation programme and field training,
the appointment order was issued in favour of the members of the
opblicon’( association.

3. As per JTO Recruitment Rules, 1996, 50% JTOs were recruited |
from dired recruitment quota through paper advertisement on the
basis of qualification i.e. BE/B.Tech/B.Sc. The remaining 50% JTOs
were recruited from the departmental candidates having different
quolifit:oﬁons/pos’rs and other service conditions as detailed in JTO

Recruitment Rules, 1994. After successful completion of prescribed

theoretical and practical training by the candidates, the seniority |

list was prepared on the basis of marks secured in the JTO training

" from both streams of recruitment (direct recruitee and

departimental promotee candidates) for a particular year of

recruitment. Further, as per JTO Recruitment Rules, 1999, the

/



recruitment of JTO was continued as per recruitment rules and
cadre was ploced as General Central Service Group-B non
M.inis’reriol vide schedule-| of Gazette Notification dated 1.9.1999.

4, As per these Recruitment Rules, 50% JTOs were recruited from
direct ‘quota through paper odver’risemen.’r on the basis of
qualification of B.E./B.Tech. in the prescribed discipline like Telecom,
Electrical, Radio, Computer and Electronics through competitive
examination. The remaining 50% JTOs were recruited through
departmental competitive examination on the basis of
qualification, post/cadre and service experience rendered in the
department. The JTOs after prescribed departmental training from
bo’rh ’rh‘e streams (direct and departmental) were kept in common
gradation/seniority list for a particular year of recruitment. As per
column-9 of Schedule-l, it was made clear that the age and
educational qualification prescribed for direct recruits will not apply
for the departmental promotees. All the JTOs working in DOT/BSNL,
were nofified as General Cenftral Service Group-B Gazetted (non-
ministerial cadre). |

5. The BSNL issued notification for direct recruitment of
approximately 4000 graduate engineer JTO on 30.11.2000 having
qUGIiﬁco’rion of B.E./B.Tech or equivalent in different disciplines. It is
not disputed that the applicants applied for the same and
appeared in the examination held in March, 2001 and selected for
the post of JTO as per terms and condition of advertisement and

after successful completion of fraining pbs’red as JTO in the BSNL.
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6. ' The applicant association by  way of filing the present

Transferred Application has claimed the following reliefs:-

(i)

(il

(il

(iv)

issue an appropriate writ, order or direction in the
nature thereof holding the action of the
respondents to be illegal in. merging the erstwhile
junior Telecom Officer non-gazetted Group-C post in
the amended post of Junior Telecom Officer
(Gazetted Group-B post) and preparing common
seniority list and assigning higher to the Junior
Telecom Officers (Non-Gazetted Gorup-C post) and
the seniority list so prepared be set aside
accordingly.

Issue an appropriate writ, order or direction in the
nature thereof declaring the action of the
respondents to be illegal in passing promotion order
on the post of Junior Telecom Officer from
retrospective date and assigning promotion orders
prior to the appointment of the petitioner and
having passed such promotion order sUbsequenf to
the appointment of the petitioners be declared as -
llegal and being the orders passed in violation of
quotarules;

Issue an appropriate writ, order or direction in the

 nature thereof declaring the promotion of the Junior

Telecom Officers who are not - possessing
qualification as was amended in the year 1999 and
2001 and all those promotees who are having the
quadlification lesser than provided under the Rules of
1999 and 2001 be declared to be ineligible for
promotion to the post of Junior-Telecom Officers
Gazetted Group-B post;

Issue an appropriate writ, order .or direction in the

nature thereof keeping the petitioners having in

14



(v)

(vi)

possession of the higher qualification like B.E./B.Tech.
etc. separately looking to their appointment in a
Gazetted Group-B post now taken as executive post
with higher pay scale and thereby all those Junior
telecom Officers having lesser qualification like
Secondary, Senior Secondary etc. be treated on .
lower post, i.e. Non-Gazetted Group-C post and
thereby unequals made as equals by the policy of
the Government be declared as unconstitutional
being violative of Article 14 and 16 of the
Constitution of India;

Issue an appropriate writ order or direction in the
nature thereof declaring the action of the
respbnden’rs to be illegal and treating Junior
Telecom Officers initially recruited or pfomo’red in
Non-Gazetted Group-C post to be eligible for their
promotion to the post of Sub-Divisional Engineer and
to permit them 1o appear in the limited
departmental competitive examination to promote
them based on seniority under challenge and such
all candidates should be awarded promotion to the
post of Sub-Divisional Engineer till they possess the
required quadlification of the post of Junior Telecom
Officer Gazetted Group-B post and or promoted
subseguent to the appointment of the petitioners
only to the exient of quota meant for promotees;
and .

Issue an appropriate writ, order or direction in the
nature thereof declaring the action of the
respondents to be illegal in upgrading the pay scale
and the posting of Junior Telecom Engineers initial
recruited in Non-Gazetted Group-C post to match
the higher pay scale inasmuch as a candidate

having not recruited for Gazetted Group-B post and

%



has not been promoted cannot be entitled for |
higher pay scale as given to the petitioners or
dlternatively the petitioner be given higher pay
scale taking note of their qudlification, their
appointment on all India competitive examination
basis and looking to the amendment whereby the
post of Junior Telecom Officer has now been taken
as a post in executive- care. Suitable relief may
kindly be granted to the petitioner.

Any other appropriate order or direction
which this Hon'ble Court may consider just and
proper in the facts and circums’ranc-es of the case
may also kindly be passed in favour of the humble
petitioners.

Cost of this writ petition may also kindly be

awarded in favour of the petitioners.

7. It is not disputed by the respective parties that respondents
published rules for recruitment of Sub Divisional Engineer (Telecom).
In those rules the number bf posts as well as method of promotion
etc. was provided. As per these rules, out of total posts, 75% po‘s‘rs
| of SDE (T) are filled by seniority cum fitness on the basis of common‘
eligibility list prepared among both streams of JTOs i.e. direct recruits
and departmental candidates. The rest 25% of the posts of SDE (T)
are filed by Limited Departmental Competitive Examination
or_nongjs'r JTOs who have rendered for less than 3 years in the grade
on firsf July of year of the vacancy.

8. - The action of the respondents is challenged by the applicants
on the ground that the respondents have ignored qualification of

the applicants vis-a-vis JTOs earlier recruited which shows violation -
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of Article 14 and 16 of the Constitution of India. The applicants were
recruited on the basis of all India competitive examination that too

after acquiring qualification of B.E./B.Tech. etc., therefore, they

-cannot be kept at par with those candidates who are in possession

of qualification-of Secondary etc.

9. Further challenged on the ground that the respondents failed
to cohsider the fact that the BSNL was created in ’rhé year 2000 and
having formulated their own rules in the year 2001 and taking note
of the posts of JTO as exécuﬁve post, at least BSNL should not have
given promotion from re’rros’pecﬁve .effec’r that too not only to
ineligible persons but even to those whé_connof be treated as JTO
Gazetted Group-B posts To.be given placement in seniority. Looking
fo the change in rules, JTOs shouid have been taken in two groups,
’rhose recruited in Gazetted Group-B post should have been
coh’rinued in Gazetted Group-B post for avenue of promotion to
Group-A and those oppoin’réd in non-gazetted Group-c post should
hove been continued as such with further promotion to the higher
group. Thus merger of iwo seporé’re poS’rs merely for its
nomenclature being ’rhe sdme shows total illegality in the action of
the respondents and therefore, determination of seniority by adding
JTO of Non-gazetted Group-C post ‘while determining seniority of
Gazetted Group-B post becomes illegal and all- those who have
been place above the oppliccn’rs are required to be ousted from -
the seniority list and consequently those candidates should not be

allowed to compete or appear in the ‘departmental examination

‘meant for further promotion to the post of SDE.



10.  The learned counsel appearing for the respondents referred
Department of Personnel and Training letter dated 3.3.2008 which
was forwarded to BSNL Corporate Office, Newv Delhi vide letter
dated 5.5.2010 wherein in para-4 it is clearly provided that cases of
seniority olreddy decided with reference to any other interpretation
of the term available as com‘oined in OM dated 3.7.1986 need not
be reopened and it is submitted that all the actions of the BSNL are
based on the order passed by the Hon'ble High Court on
15.10.2008, It is further submitted that the seniority list aofed 2.6.2010
is provisionol and is prepared as per the prevalent rules on the
subject. Itis not disputed that all the applicants were ordered to be
 posted on 18.4.2002. The respondents published seniority list dated
6.2.2006 and 2.6.2010 (provisional) as per prevalent rules at that
time on the subject. All the officials holding the post of JTO on
reguldr basis and selected fof the post of JTO as per recruitment
rules applicable at that time against the vacancies of the
respective year in erstwhile DOT/DTS/DTO were deemed to be
"~ appointed as JTO in the BSNL and rank senior after formation of
BSNL on 1.10.2000. Thus, the seniority and right of promotion of
applicants alongwith similar cadre JTOs is well protected within
terms of JTO Recruitment Rules against which they were recruited.
Since the said examination has already taken place and the entire
process of the examination has been competed, and the Group-C
JTOs _hoye been given benefit above the applicants, they would

become entitled for benefits prior to the obplicon’r and would
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become eligible fbr further promotion to the post of SDE (T} prior to -
the applicants.
11.  We have heard the rival submissions of the respective parties
and carefully perused the recruitment Rules of JTO, 1996 and rules
of 2001 and also perused the provisional gradation list. We have
also considered the fact that the post of JTO in the Department of
‘ Tele;:om was classified as General Civil Services Group ‘C' Non-
" Gazetted & ‘non-ministerial’ upto 31.8.1999 and recruitment in this
cadre was governed by the Recruitment Rules of 1996 which were
duly published in the Gazetted of India before implementation. The
cadre of JTO in the then DOT was classified as Group-B Gazetted
non ministerial w.e.f. 1.9.1999 vide Govt. of India, Ministry of
Communicaiton, Depariment of Telecom letter dated 21.12.1999.
Accordingly, revised recruitment rules were issued on 6.9.1999 after
due publication in the Gazette of India on 31.8.1999 and on
formation of BSNL w.e.f. 1.10.2000 from the Department of Telecom
b)-/ conversion into corporoﬁon, Public Sector Enterprises under the
Ministry of Communicaiton, Government of India, all the employees
of the then DOT including the JTOs recruited/appointed were
placed on deemed deputation in BSNL form a GovT-. of India
department for a period of five years or till absorption in BSNL
| whichever is earlier. As per the policy of merger of a Govt.
department into Corporation, the employees absorbed in that
Corporation from parent Government Department will rank en-
block senior to those recruited after formation of Corporation in the

respective grade/cadre.
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- 12.  The cadre of JTO is retained in the BSNL as it was in the
Department of Telecom before formation of the BSNL having same
duties, responsibilities and pay scales. The cadres equivalent to JTO
and above including JTO are classified as executive in the
company. Thereafter company issued its own recruitment rules of
JTO known as JTO Recruitment Rules 2001. As per JTO Recruitment .
Rules, 2001 all officials holdihg the posts of JTO on regulor basis in

“the erstwhile DOT/DTS/DTO before commencement of these rules
and those have been absorbed in BSNL shall be deemed to have
been appointed as JTO in BSNL. |
13. Whereas the applicants are recruited by the BSNL against the
vacancies notified for the year 2001. They‘ have been given .
appropriate seniority in the gradation list of JTO of Rajasthan
Telecom Circle circulated vide CGMT Jaipur memo dated 6.2.2006
for all the JTOs recruited upto the yedr 2004 as per rules applicable
for inter-se seniority.

14, ltis not disputed that there are two modes of recruit for the
| post of JTO in the then DOT/Present BSNL, as per the Recruitment
Rulés of 1996, 1999 and.2001. 50% of posts to be filled up by way of
direct recruitment having pres»cribed educational qualification is
known as ‘direct recruitment quota’ and 50% of posts by promotion
through Limited Departmental Competitive Exdmino’rion from
amongst specified subordinate Group-c employees having 10 years
regular service in the post of Group-c besides a defined
educo‘rionol qudlifico’rion Gppli‘coble from fime to time which is

known as ‘Promotional Recruitment quota’ or ‘Departmental
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quota’. Accordingly gradation list (seniority list) of JTO recruited

upto 2004 (including those absorbed in BSNL from DOT)} of Rajasthan

17

Telecom Circle of BSNL was prepared and circulated vide CGMT
Rajasthan letter dated 6.2.2006 and all the 5 applicants are
included in this gradation list at SI.N0.588,649, 698, 600 and 606
against the vacancies of the year 2001 depending upon their marks
ob’roined in the fraining.  Admittedly, local level officiating
promoﬂbn of JTOs is purely on temporary and need basis to the
cadre of SDE (T) against the vacancies of circle for not more than
180 days is given cﬁ‘ Circle level as per gradation list of circle on
seniority-cum-fitness basis. Regular promotion to the cadre of SDE(T)
is given at all India level as per recruitment rules of SDE (T) from the
eligibility list of JTO prepored at corporate level against seniority-
cum-fitness quota and through departmental limited competitive
examination of eligible JTOs having regular 3 years service as JTO
against competitive quota and applicants are also entitled for
promotion accordingly. Thus, the seniority and right of promotion of
the applicants along with similar category of JTO is well protected
within the frame work of JTO Recruitment Rules against which they
are recruited.

15. In view of the aforesaid discussion, as observed hereinabove,

. we are of the view that no interference is required in this case as

has been claimed by the opplicon’rs. Conseqguently, the OA being
bereft of merit fails and the same is hereby dismissed with no order

as to costs.

[£
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~16. In view of the order passed in the OA, no order is required to

be passed in MA No.273/2010, which stands disposed of

accordingly.

| W_YW /<. 5%
(ANIL KUMAR) (JUSTICE K.S.RATHORE)
Admv. Member _ Judl. Member
R/



