" "(By Advocate Mr RaJVlr Sharma) -

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
= JAIPUR BENCH ‘

o Jalpur, this the o7t day of March, 2011

TRANSFER APPLICATION NO 02[201
IN - ‘

| SB CIVIL WRIT PETITION NO. 7224[200

CORAM | : ',
HON'BLE MR: M.L."CHAUHAN, JUDICIAL MEMBER °~ -
HONBLEMR.ANH.KUMAR ADMHHST&NHVEMEMBER ,j

Mahavnr Nagar son of Shr| Kanhaiyalal Nagar aged about 40 years -
re5|dent of VJIIage Sogarla DIStrICt Kota. <

wonnnennn Applicant
| VERSUS I
; -1;,Bharat Sanchar ngam ‘Limited " through its 'Chalrman‘ Cu'm.
.~ Managing Director, BSNL, 10" Floor, East Wing, Chandralok
. "Building, 36 Janpath, New Delhi.. '
- 2. Chief General Manager, Bharat Sanchar Nigam. lelted Sardar- :
_Patel Marg, Rajasthan Telecom Circle, Jaipur.
3. \General Manager Telecom Bharat Sanchar N|gam Limited, Kota
..... _...Respondents
'. (By Advocate: '-'"".',"‘"T"'""_','")‘.| S L
ORDER (ORAL) - - - -
This- case has been tranSferred by t‘he Hon'ble High Court vide'g‘:Order

dated- 06 12 2010 whereby both the partles agreed that Central'

'Admmlstratlve Trlbunal has Jurlsdlctlon to deC|de the matter of BSNL
Accordmgly, the partles were d|rected to appear before this Trlbunal

--on - 25 01 2011 On 25. 01 2011 none appeare'd o_n‘ behalfr-o,_f the

appllcant _and thlsATrlbuna! had passed the folloWi_ng order:-

o “This case has been: transferred. byv the Hoh’ble :
High - Court One. set  of the ‘Paper book is* not

. available. The appllcant is directed. to flle second}i

set of Paper Book on or before the date of hearlng



&

Let the copy of this order be sent to the
applicant, who besides making available second set of
Paper Book shall also make alternative arrangement of
contesting his case on the next date of hearing.

Let the matter be listed on 07.03.2011.”

2.  Today, Mr. Rajvir S'harma, Advocate, appeared on behalf of the

applicant. We have heard learned counsel for the applicant. We are of

the view that the present TA cannot be entertained for the reasons

stated hereinafter. At this stage it will be useful to notice relevant

- facts, which may have bearing on the. issue 'involv_ed. The case

projec_ted by the applicant in this case is that he was appointed in July,
1985 by the respondents. as Class IV employee and his servigéé were -
illegally and arbitrarily terminated. Ha raised industrial dispute before
the AsSistant Labdur Cpmmissioner'(CéntraI), Kota. It was f‘urther"
'pleaded that notices were ids‘sued to the Department and the matter
was adjudicated by the Assistant Lab.our Comm-issi(-)ne:ran_d it Waa
resolyed that the petitioner will be reinstated in service without back

wages within 15 days from 30.10.1990 and in view of such terms the :

. conciliation proceedings were concluded. The applicant has placed the

copy of the order dated 3'0.1-0;1990 pass'ed by the Assistant Central

Labour Commissioner, Kota as Annexure-1. Based on reinstatement of

the applicant pursuant to order dated 30.10.1990 (Annexure-1), the

applicant who was working as Casual Mazdoor was conferred
tempora_ry status but his re'quest-fdr grant of temporary status from

back date was declined vide order dated 02.11.2003 (Annexure-2) on

the ground that he was reinstated as workman without.'back wages,

which condltlon was also accepted by the appllcant As such, he is not

entitled for temporary status from the date of his initial appomtment '

| The grievance of»the applicant is regardmg the impugned order dated

W,



i 02 11 2003 (Annexure 2) whereby hlS request for grant of temporary
' status ‘was. decllned and he was treated as’'a fresh appomtee The
.fappllcant has further stated that persons ]Unl0l" to hlm are gettlng

- hlgher pay scales as- such- he should be granted temporary status

senlorlty etc from the date of his appomtment i.e. July, 1985 and he

‘ should be glven promotlon from- the date h|s Junlors -were promoted | |
The appllcant has also prayed that respondents may be dlrected to pay-
salary and other. consequentlal benefits |nclud|ng arrears W|th mterest f{ )
'_@ 12% per annum The appllcant has also prayed for quashmg the

. -order dated 02 11 200‘3 (Annexure 2)

3. It may be stated that the order dated"02 11. 200¢ was

challenged by the appllcant by f|||ng OA No. 351/2005 admlttedly

after the statutory perlod of I|m|tat|on as prescrlbed under Sectlon 20 4

& 21 of the Admlnlstratlve Trlbunal«s Act» 1985. However the said OA

. ‘'was flnally dlsposed of by this Trlbunal Vlde order dated 29. 05 2007

thereby holdlng that th|s Trlbunal has got no Jurlsdlctlon to entertaln

_the matter regardlng the BSNL Thereafter ‘the appl|cant had f|Ied Wr|t

-Petltlon No 7224/2007 before the Hon’ble H|gh Court wh|ch has now L
been transferred to thlS Trlbunal As can be seen from the facts .as

‘-'_stated above |t |s eV|dent that the appllcant has- ralsed mdustnal

dlspute under the Industrlal D|spute- Act, 1947 regardlng his

' term|nat|on as casual workman The ASS|stant Labour Comm|55|oner

~did not refer the |ndustr|al dlspute to the Labour Trlbunal wh|ch had

the.Jurlsdlctlon to. deC|de the dlspute ralsed- under the Industrlal~

Dlsputes Act as the matter was re- conc1I|ated and the appllcant was

- 'remstated |n servnce W|thout back wages The appllcant has not: placed

o on record the re- concmatlon proceedlngs Wthh was sngned by the
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applicant as well as’ As’s_‘istant._'Labour _Com‘_mlssioner-('Central),‘; Kota.

According to‘fthe 'respondents_, the _ applicant was”-reinstated' _as“ '

WOrkman without back w'ages‘withln 15 days from the 're-concil{llatlon

order dated 30 10. 1990 As such the appllcant could not have been'
l

_ granted temporary status from the: back date. Accordlng to us, ln case

- the appllcant has any grlevance reg-ardlng the settlement arrlved by '

, | the Assnstant Labour Commlssmner it was open for h|m to agltate the ’

| | matter by flllng writ pet|t|on under Artlcle 226 before the Hon’ble ngh
court on the ground that the re- conC|l|at|on proceedlngs |s not

' acceptable to h|m and the matter may be referred to the Industrlal

D|spute for adJudlcatlon regardmg countlng of h|s back serV|ce for the

, purpose of senlorlty and grant of temporary status Certalnly, the TA

» cannot be entertalned on th|s aspect The view wh|ch we have taken is .

-

' in conﬁrmlty W|th the decusnon of the Apex Court in the case. of B. S.

| Bharti vs. I. B.P. Company, Ltd 2005° (1) SU 122 whereby 3 -

Judges Bench of the Apex Court has held that remedy agalnst refusal

.‘ of reference under the ID Act 1947 by Government to Labour ,

-Tr|bunal the only course open is to flle writ under Art|cle 226 before

the ngh court and to obtaln order;dlrectlng Government to refer the-

dlspute It may be stated that |n the ‘case before the: Apex court the

' iserwces of the appellant who was a workman were termlnated He

: _‘ralsed lndustr|al dlspute wh|ch was not referred-to .Trlbunal by the

approprlate Government and filed a CIVI| suit agalnst hlS termlnatlon It -

was: |n th|s context the Apex Court has held that civil swt |s not

- 'malntalnable and remedy l|es before the Hon’ble ngh ‘court for flllng__‘ -
- writ petltlon At thls stage we also wnsh to- notlce the dec15|on of the'
| -Delhl H|gh court. |n the case of Lufthansa German AIR Lmes vs :

'_Lufthansa German AIR Lmes Employees Unlon & Others, 2003 Ny



.

(3) SI_] 208 whereby the Hon’bIe ngh court has held that |ndustr|al -

-dlspute can be trlable by the Labour Trlbunal and no other court has o o

o —Jurlsdlctlon At thls .-stage we also W|sh to not|ce the deCISIon of the |

/.

- Apex . Court in the case of u. P State Brldge Corporatlon Ltd &i

’-Others VS. U P Rajya Setu ngam S Karamcharl Sangh 2004(1)

’

»SU 357. That was a case where serV|ces of 168 muster rolls ) )
J~emp|oyees were termlnated by the appellant company Wthh was a
: Government Company Hon’bIe ngh court entertalned the matter on

- behalf of Unlon The order of termmatlon was quashed by the Slngle K |

' »’Judge It was. under thlS context the Apex Court in Para No 12 held -

N

that r|ght and obllgatlon sought to be enforced by the Umon in the wrlt' .

: pet|t|on are those created by the I. D Act and Hon’ble ngh court erred

' ﬁ.|n entertalnlng the wrlt pet|t|on of the Un|on as the dlspute was an -

.|ndustr|al d|spute Thus once the appllcant has not only ralsed the .
-'rlndustrlal dlspute but aIso the matter was settled by the ASS|stant
: Labour Commlssmner mstead of refernng the d|spute to the Labour h

| ,Trlbunal we are of. the view that th|s Tr|bunaI has got no _]UI‘ISdICtlon to

entertaln such type of d|sputes and the said d|spute cannot be sald to .

be within the _amb|t of service matter. Further, we are;of-the vne.wl that

the order dated 02.11.2003 whereby'the-r’appli'cant' was declined .

C oy

’temporary status from back date is outcome of t_h'e\order passedj in"re-‘
- conciliation pr0ceedings.dja:ted 301'.1‘0.1'99'0 whe'reby‘the.managiement

. -h’ad agreed to re—inState. the workman witho-ut back wages. As‘-'such !

., remedy |f Iles to the appllcant is enforcement of such order before the

- | competent authorlty and certalnly, _thls Tr|bunal cannot comment upon

: the order passed in concmatlon proceedlngs in terms: of the- prowsmns

'contalned under Industrlal D|sputes Act.



4. That apart the appllcant is not entltled to .any reI|ef even llf it ls

o .held that the present dlspute can be entertalned Admlttedly, the

L 'appllcant was relnstated pursuant to re conc1I|at|on proceedlngs dated

{

| 30. 10 1990 W|thout back wages The appllcant is not only seeklng’

' senlorlty and back wages ‘qua the workman who were engaged after .

" the appllcant but he-is also clalmlng promotlon from the back date ,

: w1th consequentlal benefits. The appllcant was granted temporary .

status Wlth effect from 12 10 1999 The appllcant has not placed the' '

said order on record It appears that he. has made grlevance regardlng

grant of temporary status from the back date i.e. Wlth effect from July,”

1985 only in the ‘year: 2003 wh|ch resulted |nto reJectron of his

representatlon vnde ‘order dated 02 11. 2003 "Thus thls staIe clalm of

) the appllcant to -grant temporary statuswnth effect from July,i 1985

after a Iapse of about 25- years cann-ot be entertained. The law on this

pomt is no Ionger res- mtegra At th|s state, we w15h to refer the
deC|5|on of the Apex Court in the case -of Unlon of Ind|a & Others

,vs M. K Sarkar, 2010(1) SCC (L&S) 1126 whereby the Apex Court

‘ has held that when a beIated representatlon in regard to a. staIe or

dead lssue/dlspute is conSIdered and decnded, in compllance W|th a

dlrectlon by the court/trlbunal to do SO, the date of such dec15|on

‘cannot be conS|dered as furnlshlng a fresh cause of act|on for revwmg '

‘ the dead issue or t|me barred dlspute The |ssue of I|m|tat|on or delay'

_ .and Iatches should be consndered with reference to the orlglnal cause . '

of»actlon and not W|th reference.to the' date on whrch’ an_ord'er is

”‘passed in compliance with a 'court's direction. 'Neither a COurt’s
| dlrectlon to conSIder a representatlon |ssued W|thout exam|n|ng the -
_merlts nor a dec1510n glven in compllance with such dlrectlon, will

e extend the I|m|tat|on or erase the delay and Iatches Moreover a



d|rect consuderatlon or reconsnderatlon

- - court or tr'ibunal ' before directing consideration of a cla:im or

representatlon should examlne whether the cla|m or representatlon is

‘ ,Wlth reference to a l|ve |ssue or whether |t is w1th reference to a dead -.

or stale |ssue If |t is wnth reference to a dead or stale issue or dlspute

; the court/trlbunal should put an -end to the matter and should notl ;

+
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' 5 As already stated above the appllcant is cla|m|ng temporary

"-'.‘status and senlorlty with effect from July, 1985 The appllcant was

~¢

"'relnstated» vlde.concmatlon proceedlng' held on 30.10_..1990. He was

&

'gra'nted'temporary'status in the year 1999 As per his own ‘s‘howing,v

, the appllcant has not challenged the valldlty of the order whereby he" -

was: granted temporary status wnth effect from 1999 He ralsed the

dlspute qua thlS aspect |n the year 2003 wh|ch was reJected vnde'

' lmpugned order dated 02. 11 2003 (Annexure A/2) Thus accordlng to ,

us, th|s reJectlon of representatlon of the appllcant in the year 2003 '

wnll not furmsh a fresh cause. of actlon for revwmg the time barred

' |ssue as held by the Apex court in the case of M. K. Sarkar (supra)

-Thus we are of the view that even on th|s ground no rellef can be -

granted to the appllcant even if for arguments sake it'is. to be held that

. this TAis malntalnable before th|s Tr|bun-al The contentlon ralsed by’
the learned counsel for the appllcant that respondents have not ralsed

' any obJectlon regardlng ma|nta|nab|I|ty of the TA on the ground that

order passed in re- concmatlon proceedlngs cannot be adJudlcated by_

-~ _this Trlbunal or remedy I|es elsewhere as such th|s Trlbunal shouldl

entertaln the OA cannot be accepted and deserves out rlght_

_ reJectlon As already stated above thlS Tr|bunal in M. K Sarkar relylng |

upon |ts earller Judgment in the case of C Jacob vs Dlrector of



Geology and Mmlng, 2008 (2) SCC (L&S) 961 has deprecated the -
:practlce of the Courts/TrlbunaI to. entertaln the appllcatlons/petltlons' |
' |gnor|ng huge delay precedlng the representatlon and thereby_ ,
-‘dlrectlng the department to examine the clalm on merit and grant
' ’rellef ‘The Iaw Ia|d down by the Apex court is to be followed in Ietter &

spirit- and duty is cast upon th|s Trlbunal to conSIder the matter in the

3

llght of Iaw Ia|d down by the Apex Court even if no obJectlon is ralsed

- by. the- res_pondents.'

6. _For the_ foregoin_'g‘reasons, we are of the view tha_t thisl"OA-- is

bereft of merit and is accordingly dismissed with no order as to costs.
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C(ANILKUMAR) -~~~ .~ - - (M.L CHAUHAN) -
. MEMBER (A) . S MEMBER (J)
AHQ



