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0 R D E R (By Circulation) 

The applicant has filed this Review Application against the 

judgment dated 16.11 .2010 whereby the OA filed by the applicant 

was disposed of with direction to the applicant to file statutory 

appeal before the Appellate Authority within a period of four weeks 

from the date of judgment and it was further held that in case the 

statutory appeal is filed within the aforesaid period, the Appellate 

Authority shall entertain and decide the same on merit keeping in 

view the requirement as stipulated under Rule 22 of the Railway 

Servants (Discipline and Appeal) Rules. 

2. By way of this Review Application, the applicant has 

contended that the applicant should not have been relegated to 

the statutory remedy in terms of provisions of Section 20 of the 

Administrative Tribunals Act which clearly provides that the Original 

• Application shall not ordinarily be admitted unless the applicant has 

availed of all the remedies available to him under the relevant 

service rules as to redressal of grievance. It is further contended that 

jurisdiction of the Tribunal is akin to the jurisdiction of the High Court 

under Article 226 and 227 of the Constitution, as such, provisions of 

Section 20 of the Administrative Tribunals Act are akin to alternative 

remedy provided under Article 226 and the applicant could not 

have been relegated to the alternative remedy as the applicant 

has also alleged violation of principles of natural justice as well as 

statutory provisions of the Railway Board. For that purpose, the 

\, 
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applicant has inter-alia pleaded that provisions of Rule 9(21) has not 

bee complied with and enquiry was conducted by the Enquiry 

Officer in the Vigilance Department. Further contention raised by 

the applicant is that since the applicant has also challenged the 

chargesheet against which there is no alternative remedy provided 

in the rules and subsequently this Tribunal permitted the applicant to 

amend the OA when penalty was imposed on him, as such, once 

the petition has been entertained by this Tribunal, the same could 

not have been thrown out on the ground of alternative remedy. 

3. We have considered the submissions made by the applicant 

in the Review Application. As can be seen from the judgment 

dated 11th November, 2010 of which review is sought, this Tribunal 

has quoted the order dated 9.6.2010 by which the notices were 

issued whereby grievance of the applicant to the effect that 

chargesheet has not been issued by the appointing authority was 

noticed and it was prima-facie observed that Divisional • Commercial Manager (DCM) was not prima-facie competent to 

issue the chargesheet and direction was given to the competent 

authority to pass final order on the enquiry report on the basis of 

observations made by this Tribunal. The findings recorded by this 

Tribunal to the effect that DCM could not have issued the 

chargesheet was based upon the unamended rules and when the 

factum regarding amendment carried out to the Schedule-11 of the 

Railway Servant (Discipline and Appeal) Rules, 1968 as per the 

notification dated 10.3.2003 was brought to the notice of the 
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Tribunal, this Tribunal in para 6 and 7 has categorically held that 

DCM was competent to impose one of the major penalties, as such 

was competent to issue chargesheet in terms of second part of Rule 

8 and the observations made by this Tribunal vide order dated 

9.6.2010 have been complied with. Once this Tribunal rightly or 

wrongly has held that DCM was fully empowered to initiate major 

penalty proceedings against the applicant which was the basis for 

challenging the chargesheet in the OA that too at the belated 

stage when the Enquiry Officer has already submitted enquiry 

report, copy of which was also sent to the applicant alongwith 

show-cause notice and written brief was also submitted by the 

applicant on 3.8.2009 and the applicant approached after a 

period of about one years, the review is not appropriate remedy. 

Similarly, the contention raised by the applicant that the 

applicant could not have been relegated to the statutory remedy 

of appeal as the alternative remedy provided under Article 226 and 

227 of the Constitution is akin to statutory remedy available under 

Section 20 of the Administrative Tribunals Act, is also no ground to 

invoke the power of review as contemplated under Section 22(3) (f) 

of the AT Act which is akin/analogous to the power of Civil Court 

under Section 114 read with Order 47 Rule 1 CPC. No doubt, it is true 

that the Central Administrative Tribunal constituted under Article 223 -A 

(~) of the Constitution of India is substitute of Hon' ble the High Court 

for the purpose of exercising jurisdiction on various type of writs so 

far service matters are concerned, but at the same time it cannot 

be lost sight of the fact that this Tribunal which is creation of the 

liiv 
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statute has been conferred power, authority and jurisdiction in 

respect of service matters in terms of provisions contained in the 

Administrative Tribunals (AT) Act, 1985. Section 20 of the AT Act, 

which has been interpreted by the Constitution Bench of the Apex 

Court in the case of S.S.Rathore v. State of M.P., AIR 1990 SC 10, has 

categorically held that cause of action shall be taken to arise not 

from the date of the original order but on the date when the order 

of the higher authority is passed where a statutory remedy is 

provided entertaining the appeal or representation is made. The 

judgment rendered by the Constitution Bench under the AT Act 

under which Act this Tribunal has been given power, jurisidiction 

·and authority to decide the matter cannot be ignored. This Tribunal 

in para 8 of the judgment after noticing the judgment of S.S.Rathore 

(supra) has categorically held that the OA cannot be entertained 

at this stage. Not only that, this Tribunal in para-11 after considering 

the judgment of the Apex Court in the case of L.K.Verma vs. HMT 

Ltd. and Anr., (2006) 2 sec 269 on which reliance was placed by 

the applicant has categorically stated that the applicant has also 

not made out any case in the light of the law laid down by the 

Apex Court in L.K.Verma. At this stage, it will be useful to quote 

relevant portion of para 11, which thus reads:-

" 

Thus, from the reading of Para 20 and 21 above, it is evident 
that the writ court may in exercise of its discretionary 
jurisdiction of judicial review entertain a matter where the 
court or the Tribunal lacks inherent jurisdiction or for 
enforcement of a fundamental right or if there has been a 
violation of a principle of natural justice or where vires of the 
Act is in question. This is not a case of such nature, inasmuch 
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as, the Disciplinary Authority as well as the Appointing 
Authority has powers to issue chargesheet and pass 
punishment order. Further, neither the present case involve 
enforcement of fundamental right nor vires of the Act is under 
challenge. No doubt, the applicant has raised contention 
that the Disciplinary Authority has acted at the instance of 
the Vigilance Department and that the Enquiry Officer has 
not followed the provisions of Rule 9(21) of the Railway 
Servants (Discipline and Appeal) Rules and also that the 
Enquiry Officer and the Disciplinary Authority has not taken 
into consideration the written arguments/objections filed to 
the enquiry report while submitting the enquiry report and 
while passing the impugned order of punishment etc. but 
these are the matters which are required to be gone into in 
the statutory appeal where the Appellate Authority is bound 
to consider such pled of violation of principles of natural 
justice as well as quantum of punishment in terms of Provisions 
contained under Rule 22 of the Railway Servants (Discipline 
and Appeal) Rules. Thus, we are of the view that the 
applicant cannot take any assistance from the aforesaid 
judgment, more particularly, in the light of the provisions 
contained under Section 20 of the Administrative Tribunals 
Act, mandating exhausting of statutory remedy before filing 
of the OA, which provision has been considered by the 
Constitution Bench in the case of S.S.Rathore (supra) and 
held that without availing statutory remedy, the OA cannot 
be entertained. Further, it may be stated that in the case of 
L.K.Verma, the Apex Court was not required to consider 
implication of Section 20 of the Administrative Tribunals Act 
but the said finding has been recorded in the light of the 
provisions contained under Article 226 of the Constitution of 
India where there is no specific bar to entertain a writ petition 
on the ground of availability of statutory/alternative remedy. 

Thus, in the light of the findings ~ecorded above and once this 

Tribunal has categorically held that it is not a case of such nature 

where OA could be entertained at that stage and violation of 

principles of natural justice as pleaded as well as the quantum of 

punishment can also be gone into by the Appellate Authority in 

terms of Rule 22 of the Railway Servants (Discipline and Appeal) 

Rules, the contention raised by the applicant in the Review 

Application for reviewing the judgment and to re-hear the matter 
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again on merit on the point on which this Tribunal has given findings 

is outside the scope of review. The Apex Court has categorically 

held that the erroneous order or decision cannot be corrected in 

the guise of power of review and further the matter cannot be 

heard on merit in the guise of power of review. As already stated 

above, by way of this Review Application, the applicant has tried to 

challenge the findings given by this Tribunal on merit whereby the 

applicant was relegated to statutory remedy of appeal. According 

to us, such a course is not permissible for the applicant in view of 

the settled low where the scope of review has been considered by 

the Apex Court. What is the scope of Review Petition and under 

what circumstance such power con be exercised was considered 

by the Hon'ble Apex Court in the case of Ajit Kumar Roth Vs. State 

of Orissa, (1999) 9 SCC 596 and the Apex Court has held as under: 

"The power of the Tribunal to review its judgment is the some 
as has been given to court under Section 114 or under Order 
47 Rule 1 CPC. The power is not absolute and is hedged in by 
the restrictions indicated in Order 47 Rule 1 CPC. The power 
con be exercised on the application of a person on the 
discovery of new and important matter or evidence which, 
after the exercise of due diligence, was not within his 
knowledge or could not be produced by him at the time 
when the order was mode. The power con also be exercised 
on account of some mistake of fact or error apparent on the 
fact of record or for any other sufficient reason. A review 
cannot be claimed or asked for merely for a fresh hearing or 
arguments or correction of on erroneous view token earlier, 
that is to soy, the power of review con be exercised only for 
correction of a potent error of low or fact which stores in the 
fact without any elaborate argument being needed for 
establishing it. It may be pointed out that the expression 'any 
other sufficient reason' used in Order XL VII Rule 1 CPC means 
a reason sufficiently analogous to those specified in the rule". 

~ 



~· 

8 

5. Further, the Apex Court in the case of State of West Bengal 

and Ors. vs. Kamal Sengupta and Anr., (2008) 2 SCC (L&S) 735 in 

para 35 has culled out 8 principles on the basis of the earlier 

judgments rendered by the Apex Court. At this stage it will be useful 

to quote para-35 of the judgment, which thus reads:-

"35. The principle which can be culled out from the 
abovenoted judgment are:-
(i) The power of the Tribunal to review its order/decision 

under Section 22(3) (f) of the Act is akin/analogous to 
the power of a civil court under Section 114 read with 
Order 47 Rule 1 CPC. 

(ii) The Tribunal can review its decision on either of the 
grounds enumerated in Order 47 Rule 1 and nor 
otherwise. 

(iii) The expression "any other sufficient reason" appearing 
in Order 47 Rule 1 has to be interpreted in the light of 
other specific grounds. 

(iv) An error which is not self-evident and which can be 
discovered by a long process of reasoning, cannot be 
treated as an error apparent on the face of record 
justifying exercise of power under Section 22(3) (f). 

(v) An erroneous order/decision cannot be corrected in 
the guise of exercise of power of review. 

(vi) A decision/order cannot be reviewed under Section 
22(3) (f) on the basis of subsequent decision/judgment 
of a coordinate or larger Bench of the tribunal or of a 
superior court. 

(vii) While considering an application for review, the 
tribunal must confine its adjudication with reference to 
material which was available at the time of initial 
decision. The happening of some subsequent event or 
development cannot be taken note of for declaring 
the initial order/decision as vitiated by an error 
apparent. 

(viii) Mere discovery of new or important matter or evidence 
is not sufficient ground for review. The party seeking 
review has also to show that such matter or evidence 
was not within its knowledge and even after the 
exercise of due diligence, the same could not be 
produced before the court/tribunal earlier." 

6. Thus, sino-qua-non for exercising the power of review is that 

order/judgment should suffer from any patent mistake or an error 

~ 
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apparent so as to warrant its review under Section 22(3) (f) of th~AT 

Act. It has specifically been mentioned in para 35 of the judgment 

that an erroneous order/decision cannot be corrected in the guise 

of exercise of power of review. Thus, in view of the settled law as 

reproduced above, it is not permissible for the applicant to question 

the legality and validity of the judgment of this Tribunal on merit. In 

case the judgment of this Tribunal is wrong, the Review Applicant is 

not without remedy and, in that eventuality, it is open for the 

applicant to challenge the judgment of this Tribunal in higher forum. 

7. That apart, it may be stated that the applicant has been 

relegated to the statutory remedy by way of appeal. In case the 

appeal or statutory remedy is decided against the applicant, it is 

always open for him to approach this Tribunal thereby raising all the 

contentions which are available to him under law. Thus, no 

prejudice has been caused to the applicant in case the applicant 

has been relegated to the statutory remedy in terms of the 

provisions contained under Section 20 of the AT Act and in the light 

·of the law laid down by the Apex Court in the case of S.S.Rathore 

(supra). 

8. At the sake of repetition, it may be stated that the applicant 

has not made any grievance regarding allegation leveled in the 
lv 01 [h,Otd ~ ~;~ kt, 

chargesheet and he participated in the enquiry"- Not only that, 

copy of the enquiry report was also sent to the applicant along with 

show-cause notice. The applicant kept mum and approached this 

Tribunal by filing the aforesaid OA after a lapse of almost one year 

~ 
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when the enquiry proceedings against he applicant completed 

and no final order was passed by the Disciplinary Authority. Under 

such circumstances, the only course permissible in low was to hold 

enquiry by appointing Enquiry Officer to ascertain the truth of the 

charges. Hod the applicant mode any grievance regarding 

appointment of person from vigilance deportment as the Enquiry 

Officer and not following the procedure as contemplated under 

Rule 9(21) of the Railway Servants (Discipline and Appeal) Rules, it 

was open for the applicant to approach this Tribunal at the 

appropriate stage. 

9. Be that as it may, the observations hereinabove ore being 

mode as the applicant has contended in the Review Application 

that against the chorgsheet there was no statutory or alternative 

remedy available and once he has challenged the chorgesheet on 

the ground that it has been issued without jurisdiction, the matter 

could not hove been relegated to the statutory forum especially 

when this Tribunal after taking note of the amended provisions in 

para 6 and 7 has categorically held that the chorgesheet has been 

issued to the applicant by the competent authority. This Tribunal in 

paro-l 0 of the judgment has observed that simply because the 

applicant was permitted to corry out amendment and notices were 

issued, the applicant con be relegated to the alternative/statutory 

remedy in the light of the decision of the Apex Court in the case of 

State of U.P. ad Anr. vs. U.P.Rojoy Khonij Vikos Nigam, JT 2008 (6) SC 

•t-
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489. Thus, the applicant has not made out a case for reviewing the 

judgment. 

10. For the foregoing reasons, the Review Application is bereft of 

merit, which is accordingly dismissed by circulation. 

AJ~~ 
(ANIL KUMAR) 
Admv. Member 

R/ 

~~ 
(M.L.CHAUHAN) 
Judi. Member 


