Il THE CEMTRAL ADMINISTRATIVE TRIEUIIAL, JAIFUR EENCH

JAIPUR
Date of decision: 2 .01.2004
02 No.13/2002
Asholk Fumar Mathur &/c Zhri Erij Lal Mathur r,/o 11,19,

Phrampuri, Ajmer, presently posted as Head Clerk in the

cffice of Aszistant <Ccontvoller «of Stores (Leocon Stores),
Western Railways, Ajmer.
.+ Applicant
VERSUS
1. The TUnicn of 1India through General Manager,
Western Railway, Mumbai.
2. The Deputy Controller of Stoves, Western Failway,

District Ajmer.
.. Respondents
Mr. P.P.Mathur - ccunsel for the applicant

Mr. U.D.5harma - ccunsel for the respondents

CORAM:

Hon'kle Mr. M.L.Chauhan, Memker (Judicial)
Hen'hle Mr. ALF.Bhandari, Member (Administvative)
ORDER

PER HON'BELE MR. M.L.CHAUHAN

The rresent applicaticon has Leen filed against
the corder dated 232.2.2000 (Ann.RAl) s far az it relates to
the payment <f monetary benefits w.e.f. 22.1.%9 instead of
29,2.€9, from which date the applicant waes given proforma
premoticon on noticonal basis. In releif, he has prayed for
cuashing the said ecrder and fer directicons teo  the
respondents t¢ grant hkenefit of arresars cccuring due to

fivxation done and alsc to pay interest at the rate of 135%

on the arrears from the date it Lecame due till the date

nf actual payment. le
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2. The facts of the case are that the applicant was
initi'ally apprinted as Tlerk in the Railwayese. The railway
authorities izsued a senicrity list on 20.11.924 which was
subsequently reviced and a fresh seniority list was issued
on 22;9.95, as accerding to the respondents the earlier
senicrity list was not prepared strictly in acrcordance
with Fara 202 of the IREM. Against this senicrity list,
the applicant has filed 03 Mo.174,/37 and the said OA was
dieposed of by this Tribunal vide order dated 17.1.2000
directing the respondents tc dispose of the representaticn
submitted by the applicant ky a reascned and speaking
ofder. Subsequently, the =aid répresentation was decided
by respondent Ho.) vide order dated 15.7.2000 and the
geniority list as issued on Z2,.2.25 was upheld. In this GA
the applicant has not made any grievance regarding this
seniority list. Pased on this senicrity 1list, the
applicant was assigned position at Z1.Ha.21 abave onévShri
S.VPumar and consequentiy the applicant was given benefit
nf stepping up of pay vis-a-vis Zhri Z.Fumar vide order
dated 22.2.2000 (Ann.Al). This benefit was given to the
applicant on proforma basis w.e.f. 1%.2.22 and the actunal
benefiﬁ_wasvmade effective frem 22.1.2% on ‘which date ﬁhe
applicanf had been given actual promotion an the p&st af
Senicr Clerk. As already stated akcve, the grievance of
the applicant i that he is entitled for arrears of pay
w.e.f. 29.7.22, on which date he was giﬁen proafnrma

fizaticn ~f pav on the bhasis of seniority 1list dated

-

22.9.95.

n

2. Motice of this applicaticn was given to the
resprndents. The respondents have filed reply. It has been
stated in the reply that oonsequent upeon revigcion of

seniority list, the applicant came to be placed above &hri




.
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S.Fumar and was accordingly given the hkenefit «f stepping
ub nf pay vis-a-vis Shri E.Fumar. The applicant was
required tc ke given the hLenefit of proforma fivation of
ray and he was not entitled to arrears of pay w.e.f.
29,2.22 as he has not shcouldered higher responsibiiities
of the pcost of fenior Clerk from the =aid date. fince the

applicant was not entitled for actual payment from

29,2.,88

* — 0

+ the representation submitted by the applicant on

22.,11,2000 did not require any consideration.

4, - We have heard the learned ccunsel for the parties
and gone through the material placed on record.

4.1 The short questicn which requires ouy
conzideraticn is whether the applicant is entitled to
payment «f arrears of salary for a pericd w.e.f. 2%.2.29
£till 22.1.29 during which he has not performed Aduties of
the higher pnst. The guestinn pased for our consideration
has =een answered by the Apex Court in a number of
judgments wherein the Apex Court has held. that the.
noticnal prometicon given from back date does not entitle a
perscon to payment of arrears cof salary for a pericd when

he has not performed the duties of higher posg; Althecugh

after due consideration, such pers<-n has heen given proper

place in the gradation list having hkeen deemed to be
promoted to the higher post w.e.f. the date his junior was
promoted.  In such  contingency, such  person will  be
entitled conly to stepping up <f pay retrospectively from
the deemed date, bkut is not entitled teo the payment nf

. Mol
arrears of calary. In this behalf reference may bhe ;4;“:%3

tc the decision of the Apex Tourt in the case of State of

Haryana Ve. ©.P.Gupta, 193¢ (7) 822 533. The Apex Court in

thie case had cccasion to deal with the claim of arrears




: 4
in a case where in adjudicating the diépute relatingy to
seniorit%y {Me Apex Court directed the department
concerned teo prepare fresh senicrity lisk in acecordance
with rules. 1In compliance therenf, a fresh seniocrity list
:came ts ke prepared and eligikle persons were given
notinnal promotion Ly the department from the deemed Aate.
When such preomotees <laimed for paymeht of arrears of
salary as well, the Apex Court rejested the claim applying
the principle <f "no work, na pay" and zet aside the crder
nf the High Cecurt countenancing such claim_to e illegal
for the reascon that the promotees did not werk for the
rerioed in fhe promoted capacities. In ceming to such
conclusinn, fthe Apex Court followed the earlier aecisions

in the case nf Paluru Pamlkrishnaiah ve. Union of India,

1984 () 20 541 and Virendra FEumar, GC.M.N.Rlys vs.

Avinash Thandra Chadha, 1990 (Z) 3Co 472,

4.2 A gsimilar view was als- taken by the Apex Courtk

in the rmase of A.F.Scumini ve. State PBank of Travancore

and_Anr., I00Z (7) 307 233, wherehy the Apex <Court
declined the arrears of pay on a;count of notional
proemoction. The ratic of the Apex Court as laid dewn in‘the
aforesaid decisinons is fully. applicable »in the instant
case. As such, according te ue, the. applicant ies not
entitled to any relief. -

4.2 The learned cqunsel.for the applicant has vcited

the decision ~f the Apex Court in the case of Paramjeet

2ingh ves. Ztate of T.F. and others, (199%) & 22C 253 to

contend that the applicant is entitled to back wages. With
great rezpect, the decicion of the Apex Ccurt in the case
of Paramjeet Zingh is nct applicable in the instant case.
That was a casé whéré the appellanf befcre the Apex Ceurt

wheo was originally working as Assistant Engineer in Minor

Y
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Irrigaticon Department cf the State of TU.F. was promcted as
Evecutive Engineer vide order dated Z2.7.1997. Vide order

dated 19.2.97, he was posted as Execuntive Engineer, Minor

i+

Irrigation at Mainital and he taok charge of the =aid pos

lC.

on 1.8,

17}

7. The respondent HNo.4 whoe was posted a
Executive Engineer, Minicr Irrigaticon at 'Nainitai was
transferred from MNainital and was atfached ke the
Superintending Engineer, Fauri. The respondent Neo.4 filed
a ‘Writ Petitisn in the Alléhabad High Court challenging
the order of his tranafer. Vide intefim order dated
2.9.97, the opefation of the order dated 12.5.97 relatiné
to posting Gf‘the appellant wag stayed. As a result of the
interim order, the appellént wag deprived of the post of
Executive FEngineer at ﬁainita1 by crder dated 11.9.97 and
he was neithér given any other posting ner was he paid any
salary éfter he was deprived of the pcst of Executive
Engineer on 11.9.%7. The appellant filed a Writ Petition
in the Allahabad Hiqgh Court praying for qﬁashiﬁg the crder
dated 11.9.97 and for being'pos;ed as Executive Engineer,
Minicr Irrigatisn and for paymeht of salaéy and ailowances
since ‘August, 1997, Brth ‘these petiticne came tc hke
decided by the High Couft vide arder dated 19.1.92. The
Writ Petition filed .by respﬁndent Ne.d  against  his
transfer wag dismissed Ly the High Court and the Writ
Petiti&n filed'by the appellant was é,so diemissed having
become}infrﬁctuous. In that context, the H-on'ble Supreme
Ceurt has said that the order of the High Court in the
writ Fetition filed by the appellant whereby he was not
given posting order and.saiarybthough promoted on earlier
cocasion on account of interim stay granted hy the'High
Ceurt, cannct bé'appreciated. After djsmissing the Writ

Petition filed by respondent No.4 against his transfer,

it
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was necesgary for the High <Ccurt to have given appropriate
directicns in thé Writ Fetition of the appellant with
regard tn hig posting as well és payment of zalary. It was
iﬁ vthis econtext that the order was passed Ly the Apex
Court.“The‘fac;s of case of Parémjeet Singh (supra) Lkefcre
the Apex Court aré quite distinguishable. In that case
though the appellant therein was given posting order and
alsn jnined on promcted post as Executive Engineer but
enbsequently He was deprived <«f the said pecst on the hkasis
nf interim order paszsed Ly the High Ccurt. As s=uch, the
Hon'ble Supreme Court has rightly held that the appellant
was ehtitled for back wages as he was deprived ¢f the
higher past on account of interim stay passed by the High
Court. In the instant cacge, the apblicant has keen given
the monetary hkenefits from ‘the date he was promcted as
Seninr Clerk and he ceontinued ks work against that peast
i.e. from> 23.1.89, As esuch .the antherity <ited Ly the
learned cocunsel far the applicant in support of his case

is of nn assistance k- the applicant.

5. In view of what has been stated abave, the
applicant is not entitled to any relief and accordingly,

the OA is diemissed with no order as to costs.

— e s

(A@*BKRI)//‘ (M.L.CHAUHAR)

Member (A) Member (J)



