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In THE CEHTFAL Ar1MilHSTF.ATIVE TF.IBUITAL I .JAIPUR EEH<:'.H 

JAIPUR 

Date of de·::isi.:.n: 13 .C•l.2004 

'"'" N 1-:i/~,--., ,_,:-\ o. _, "'"u1_1..,, 

Ash.:.}: rumar Mathur s.'r:· Shri Bl"ij Lal Mathul" r,'o 11,'-El, 

Bhrampuri, Ajmer, presently p·::•sted as Head C'lerl: in the 

office c.f Assistant. C.:.ntroller c·f 2tores ( Lc.1::.:' StoreE), 

Western Railways, Ajmer. 

•• Applicant 

VERSUS 

l. The Union of India through General Manager, 

Western Railway, Mumbai. 

The Deputy C0ntroller of St0ree, Western Pailway, 

District Ajmer. 

•• Respondents 

Mr. F.P.Mathur - counsel for the applicant 

Mr. U.D.Sharma - counsel for the responaents 

CORAM: 

Hon'ble Mr. M.L.C'hauhan, Member (Judicial) 

Hon'ble Mr. A.Y.Bhandari, Member (Administrative) 

ORDER 

PER HON'BLE MR. M.L.CHAUHAN 

The r:·resent appl i cat i .:.n has been filed against 

the order dated ~8.9.~000 (Ann.Al) so far as it relates to 

the payment of m0netary benefits w.e.f. ~3.l.99 instead of 

29.~.98, from whi~h date the applicant wae given proforma 

prcm0ti0n en n0ti0nal basis. In releif, he has prayed for 

quaehing the said order and for directions to the 

respondent:= J:c. grant benefit l'..'·f arr~ars c .. ::.::uring due to 

fixation done and also to pay intereet at the rate cf 18% 

on the arrears from the date it became due till the date 

of actual payment. 
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2. The facte of the case are that the applicant was 

initially appointed as Clerk in the Railwaye. The railway 

authorities issued a seni~rity list on 30.11.9~ which was 

subsequently revieed and a fresh seniority list was issued 

on :22. 9. 95, as accc·rrJing tc. the reepc.ndents the earlier 

senic·rity liet was not prepared strictly in accordance 

with Fara ?.o:;, of the !REM. Against this seniority list, 

the applicant has filed o·A No.174,197 and the said OA was 

dieposed of by this Tribunal vide ·=·rder dated 17 .1. .2(h)0 

directing the respondents to diepose of the representation 

submitted by the applicant by a reasc.ned and speaJ:ing 

order. ::.ubsequently, the s.3id representation was· decided 

by respondent Ho.~ v ide order dated 1 : .. 7 • .:::ooo and the 

eeniority list as issued on 22.9.95 was upheld. In this OA 

the applii::ant hae not made any grievance regarding this 

seniority list. Based on this seniority list~ the 

applicant was asE.i9ned p1:.sition at Sl .Hf'.'•. 21 ab.:ive one 2.hri 

S. r:umar and c,.,ne.e.:_iuent 1 y the .3ppl i •::ant was given benefit 

of stepping up of pay vis-a-vi~ ::.hri 8.Fumar vide order 

dated :::.s.2.:::000 (Ann.Al). Thie. benefit was given to the 

applicant on prof0rma basis- w.e.f. :9.2.88 and the actual 

benefit was made effective from ~3.1.89 on which date the 

applicant had been given actual promotion on the post of 

Senic.r ClerJ:. As already ~tated abc0ve, the grievance of 

the applicant is that he is entitled for arrears of pay 

w.e.f. 29.~.88, on which date he was 9iven pr•'.)f•::irma 

fixation of pay on the baeis of seniority list· dated 

22.9.95. 

') _, . Notice of this application was given to the 

respondents. The respondents have filed reply. It has been 

stated in the reply that consequent upon r~vjeion of 

seniority list, the applicant came to be placed above Shri 
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S.Yumar and was accordingly given the benefit cf stepping 

up of pay viE-a-vis Shri S.Yurnar. The applicant was 

required to be given the benefit of proforma fixation of 

pay and he was not entitled to arrears of pay w.e.f. 

2·:1 • ~. 88 as he has nc·t sh;:.uldered higher reeponE ibi 1 it i es 

of the p0st of Senior Clerk from the said date. 2ince the 

applicant was not entitled for actual payment from 

29.:'..88, the representatic·n submitted by the applicant on 

2~.ll.:'.000 did not require any consideration. 

4. We have heard the learned counsel for the parties 

and gone thr0ugh the material placed 0n record. 

4.1 The question which requires our 

consideration is whether the applicant is entitled to 

payment o:·f arrears t:•f salary for a peric•d w.e.f. ::·~1.::.ee. 

till 23.1.89 during which he has not performed duties of 

the higher p0st. The queetion posed for our consideration 

has been answered by the Apex Court in a number of 

judgments wherein the Apex Court ha~ held that the 

notional promotion given from back date does not entitle a 

person to payment ,:.f arrears of salary fc·r a period when 

he has ni:.-·t performed the duties ·:>f higher pc.st) Al though 

after due consideration, such person has been given proper 

place in the gradation liet having been deemed to be 

promoted to the higher post w.e.f. the date his junior was 

In such contingency, such person will be 

en':itled only to stepping up ;:,f pay retr.:.spe 1::tively from 

the deemed date, 

arrears of salary. 

t0 the decision of 

but is not entitled tc• the payment of 

)~<le. 
In th is behalf reference may be L,,.~--_:~~tt,, 

the Apex Court in the case 0f State of 

Haryana Vs. 0.P.Gupta, 1996 (7) SCC 533. The Apex Court in 

thie case had cccasion to deal with the claim of arrears 
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in a case where in adjudicating the dispute relatin'J to 

seniority.)' ~e Ape:·: c.:.urt directed the department 

conr::erned tr:• prepare fresh senir:1rity list in .:icc.:.rdance 

with rules. In compliance thereof, a fresh seniority list 

came to be prepared and eligible persons were given 

notional promotion by the department from the deemed a~te. 

When such pr.-::.mot ees .::la imed f·:->r payment of arrears of 

salary as well, the Apex C0urt rejected the claim applying 

the principle c·f "no wc·rl:, no pay" and set aside the order 

c•f the High cc.urt countenan.::ing such ·::l.:iim tc· be illegal 

for the reason that the promotees did not wcrJ: for the 

period in the pr0moted capacities. In coming to such 

conclusion, the Ape~ Court followed the earlier decisions 

in the case c·f Faluru PamJ:rishnaiah vs. llni·:.n of India, 

1980 (2) SCC 541 and Virendra Kumar, G.M.N.Rlys vs. 

Avinash Chandra Chadha, 1900 (3) SCC 47~. 

4. ~ A similar view was al s•:· tal:en by the Ape::-: Court 

in the case of A. F. Sc•umin i vs. State Banl: ·:•f Travan•::ore 

and Anr., :::oo~· ( 7) whereby the Apex Court .-, ':• Cl 
.._. _, '-' I 

declined the arrears of pay on account of n0tional 

promotion. The rati0 of the Ape~ Court as laid down in the 

af.:.resaid decisions is fully applicable in the instant 

case. As such, ac.::ord in9 ti'.'• ne, the applicant j e: not 

entitled to any relief. 

4.:?. The learned ci:.,unsel for the applicant has 1::i ted 

the decisi.:·n c.f the Apex Cc•urt in the r:ase of Paramjeet 

C!'n h ·~tat" -f TT P an..::i ,-,there (l·~,o;,,·_::'J .... _-.. :=:1_"'.r. -_-:E . .:i_, to ,_, l 9 ~ .::• ':' ·::'._ ~ --'..J - - '- I - - - - -

contend that the applicant is entitled to back wages. With 

great respect, the decision of the Ape~ C0urt in the caee 

of Paramjeet Singh is n0t applicable in the instant caee. 
1' 
if' That was a case where the appellant before the Apex C0urt 

who was originally working as AssiEtant Engineer in Minor 
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Irrigaticn Department 0f the 2tate 0f U.P. was pr0m0ted as 

Executive Engineer vide 0rder dated ~~.7.1997. Vide order 

dated 19.8.~17, he was posted as E::-:e 0:::utive Engineer, Minor 

Irrigati0n at Hainital and he took ch~rge of the eaid po.:t 

on ~1.8.97. The respondent No.4 who was poeted as 

Executive Engineer, Minior Irrigation at Nainital was 

transferred f~om Nainital and was attached to the 

Superintending Engineer, Fauri. The respondent No.4 filed 

a Writ Petition in the Allahabad High c.:.urt ·:::hallenging 

the order of his transfer. Vide interim order dated' 

2.9~97, the operation 0f the order dated 19.8.97 relating 

to posting of the appellant was stayed. As a result of the 

interim order, the appellant was deprived of the post of 

Executi7e Engineer at Nainital by order dated 11.9.97 and 

he was neither given any •":'ther posting nc:·r was he paid any 

i=.:tlary after he was deprived c0 f the pc . .:t .:if Executive 

Engineer c.n ll.9.Si7. The appellant filed a Writ Petiti·'.:'n 

in the Allahabad High Court praying for quashing the order 

dated 11.9.97 and f6r being posted as Executive Engineer, 

Minior Irrigation and for payment of salary and allowances 

since Auguzt, 1997. Both these petiti0ns came to be 

de.:: ided by the High Court v ide order dated 19 .1. 98. The 

Writ Petition filed by respondent N0.4 against his 

transfer was dismissed t.y the High c.:.urt and the w1·it 

Petiti0n filed by the appellant was also dii=mis.:ed having 

be•:::ome infruct uc.us. In that. 1:::.=0 nte:-ct, the H.:;.n' ble Supreme 

Court has said that the order c0 f the High Court in the 

writ Petition filed by the appellant whereby he was not 

given posting ~raer and salary though promoted on earlier 
) 

t::•C•:::asion i:"n accc.unt of interim stay granted by the High 

Court, cannc.t be appreciated. After clismissing the Writ 

.Petition filed by reep0ndent No.4 against his tranefer, it 

~ 
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was necessary fGr the High Court to have given appropriate 

direr::ti.:.ns in the Writ Petition of the appellant with 

regard to hie posting as well as payment 0f zalary. It was 

in th is · c.:•ntext that the •='rder was pas::el) ty the Ape~: 

Court. "The facts 0f case of Faramjeet Singh (supra) before 

the Apex Court are quite distinguishable. In that case 

though the appellant therein w.:is given posting order and 

ale0 joined 0:•n promc.ted 'pc.st as Executive Engineer but 

subsequently he was deprived 0f the said post on the basis 

of interim order p.:t.3sed by the High Court. As such, the 

Hon'ble Supreme Court has rightly held that the appellant 

was entitled fc.r t.ad: wages as he was deprived c·f the 

higher post on account of interim stay passed by the High 

Court. In the instant case, the applicant has been given 

the mi:1netary benefits from the date he W9S · prr::.mc.ted as 

e.enior Clerl: and he cc.nt inued t::-, wc.rl: against that pi:0st 

i.e. from :!3.1.2.9. As. sm:h the authc.rity 1:-ited ty the 

learned counsel for the applicant in support of his case 

is of no assistance t0 the applicant. 

5. In view of what has be~n stated above, the 

applicant is not entitled t0 any relief and accordingly, 

the OA is dismissed with no order as to 

f-~/ ___ 
( ~-:S .. §JiMH:r~ 
Member (A) 

coets. 

(aw4p 
(M.L.CHAUHAH) 

Member (J) 


