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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH

JAIPUR, this the gday of October, 2009

ORIGINAL APPLICATION No.8/2009

CORAM:
HON'BLE MR.M.L.CHAUHAN, MEMBER (JUDICIAL)

‘ Narendra Singh Jhajharia
Ea s/o Shri Bhana Ram,
‘ R/o A-41, Kriti Nagarr,
Tonk Road, Jaipur,
at present posted as
Divisional Accounts Officer, Gr.l, L
in the office of Executive Engineer,
PWD City Dn.l, Jaipur (Raj.)

.. Applicant
(By Advocate: Mr. Virendra Lodha)
Versus
1. Union of india,
through Accountant General (A&E),
e Rajasthan, Jaipur.
2. Dy. Accountant General (Accoun‘rs)
Bhagwandas Road,
Statue Circle,
Jaipur ‘
' .. Respondent

(By Advocate: Mr.' Sanjay Poreek)

ORDER

The applicant has flled Th|s OA ogomsT the Office Order No.
477 dated 23.12.2008 whereby the applicant was fransferred from .' '

the office of Executive Engineer, PWD City Division-l, Jaipur to the

e



o

office of Executive Engineer, Water Resources_ Division,ﬁTﬁbhlfk; 'vvifhf

immediate effect.-Aggrieved by the said order, the oppligcom has
. ) - :il A'-r ' "; !
“prayed for’'quashing this order and declaring the same'ds null and -

void with further prayer that the respondents may be di:récfed Tb
continue the oppﬁconf on the post of Divisional Accounts Officer .

Gr.l at PWD, City Division, Jaipur.

2. " When the matter was listed on 5.1.2009, this Tribunal granted
ex-parte interim stay on the basis of the contentions roised7 by the
applicant in the following term:s:-

“As regards interim prayer, it was submitted on behalf of the
applicant that from perusal of the aforesaid order it is clear
that the applicant remained posted at Jaipur only for d
period of less than five years and in this particular division for
almost one year and two months, as such the" Jmpugned
transfer order dated 23.12.2008 is in utter defiance of the
circular/instructions/guidelines (Ann.A/2). Learned counsel for’
the applicant has relied particularly para (a), (d) & (f ) of the
circulqr Ann.A/2, which reads as under:

“la) transfer and posting should normally be mo,de' orﬁl‘y
once in a year and annual transfers should be timed properly
so that these may not. disturb the academic session:i

(d) option for posting in particular station (s) should be called
for from the individuals and efforts should be made to,
accommodate the officers at the place of Thelr choice,
subject to availability of vacancy and on basis of semorlTy_
The ddverse comments given by the. Inspechng Offlcers
auditing the accounts of the Divisions, adverse remorks mode

by the Executive Erigineers on the performonce of The’ '

- Divisional Accounts Officers/ Divisional Accoun’rs whlch are
fmol[y substantiated and their performance in proper ond ,
timely submission of accounts may also be kepT in V|ew o
(f) tenure of poshng should normally be three' yeors in o
particular DIVIS[OI’] and, Six years at a particular sTohon

It wos further submlﬁed that applicant! s cthren ore
prosecuhng study at, J0|pur and he has been Trcnsferred m;
the mid ocodemlc seSS|on ;

1
o
. o,

The ir’ﬁferim stay.as g‘rdrﬁe‘d on 5.1 .52009 has beenc"onhnued o

\féf;n fime to time.




3. The respondents have filed reply. In the reply, lhe'réisp;orld:erlﬁ «
have calegorlcclly stated that transfer of the oppllconl hos been

made becouse there were serious complomls regordmg

'negligencé fo his duties, non-observance of the idi‘reclioh. of',

superior olfléers, creating disturbance in the smooth fuhéllonlng of
Govt. Workl; 'elc. received from lhe Executive Englneerl and lwgf)
Chief Engineers of PWD, Rojoslhon; Jaipur. At this slovg_e, it wll'li be .>
useful to quole pord 11 of the reply, which is in the following Terms:—

“11) Thol the contents of para No.4(8) are not odmllled n
the manner as stated. The transfer order dated 23. l2 2008 has
peen -made on the basis of complaints of serious nolure
regarding negligence to his dutfies, non-observance 6f the
direction of superior officers, creating disturbance in the
smooth functioning of Govt. work etc. received from the
Executive Engineer and two Chief Engineers of PWD,
Rojoslhon Jaipur. He was warned not only by ‘the ' Chief
Englneers but also by DAG(A/cs) of the Office of the AG
(A&E) ‘Rajasthan, Jaipur. The charges in the complalm‘s bemg
serious.in nature, some severe action would have been loken; )
but he was transferred in. the administrative eX|genCles 'The
oppllconl has been transferred in the past from’ Chlllorgorh 1o
Jaipur at his own requést by relaxing the criteria of poshng of
3 years and as such this cannot be a sole ground of transfer
of a person from one station to other station. The pholo'coples
of some of lhe Iellers dated 14.8.07, 17.8.07, 24. 8 07, 3 O O7
24.10.07, 5.11.2007, 10.12.07, 28.5.08, 30.5.2008 and 28 Bl 2008
. related to. complaints of the applicants, Ore submllled
herewith and morked as Armexure R-1to R-11 respecllvely | "'“

4, The op‘pllconl hos ﬂled"rﬁejolnder thereby slollh'g’ lhdlrilrohsfeﬂr
. | ! ! . .’
has been mode by way of punlshmenl wﬁhoul holdmglenquwy on

the basis’ of frlvolous complomls and has also ploced cerlamz

reply. o AT A




S. | have heard the learned counsel for the parties ohd gcb::nfe

through the mo’reridl ploced onrecord.

6. As ‘can be seen from The' facts as stated above, T'hei,'

challenge in this OA is regarding violation of guidelines isserd by the

Tespondents vide confidential letter dated 15.4.2000 (Ann.A/2) and

also that the said transfer has been. effected in the mid dcodémic
Session. The applicant has not chollenged the transfer order on
account of mala-fide action on behalf of the ou’rhofify who has

issued such order. The Ieor‘ned counsel for the applicant further

argued that the applicant could not have been transferred on the

basis of the so called complaints Ann.R1 to R11 appended with the

reply, without holding enquiry in view of the law laid down by the
ili ) ¢ . ' L

Hon'ble Apex Court in the case of Somesh. Tiwari vs. Unioh ‘,ofjlndid

and ors;, (2009) 1 SCC (L&S) 411. On the contrary, the learned

counsel for the respondents submits that there were serious’

 “§\/-

complaints dgoins’r ’rhe-cpplilcom regording:his'wo‘rk onq Cion‘dugc::f
during the period when he was in the office of ’[he,‘éxegu’giv‘g
Engineer, PWD, City Division-l, Jaipur. Under such circumstances, it
was not necessary to hold enquiry before Tlronsferring the ‘:c‘Jpp_Ii_,cqn:T_
and if wos'permiésible for the réspondems ‘ro' issue ’rhelmpugned
transfer ordller. The learned c’ounsel forl the resbonde.‘n;fs ihw‘cxs:f_u_rT_H_ela_r
argued that ‘in fo'c’r the transfer of the applicant is in conforml’!ywﬁh |
the policy ‘guidelines Ann.A/Z which stipulate that in excephonol .

circumstances, dispensation of the set norms could bemade.! |
A ‘I| :L ! Lt [N o



7. | have given due con5|derohon to the SmeISSIonS mode by i

' l ‘

the leamned counsel for the parties. Admittedly, in ’rhls @ose %Thes B

l ||,v . l )
Ch e |

impugned order of ’rronsfer was mode on 23.12.2008. The @}Cedemré

session of the children of the opphcon’r is over, as such The gr@und

o : ] ' : ;
of the applicant that transfer has been made in mid ochemle
session does not survive now. As regords‘violoﬂon of Parara), d) ohq

f) of the policy decision dated 15.4.2000 (AnnA/Q) if may be stofed , | '\
. that these guidelines have been issued by the Comp’rroller ond
Auditor Generol of India to all Prmapol Accoumoms Generol ond

‘Accountants General dealing with the cadre of 'DIMVISI‘_,O,D.LQ|

| |
-l

Accountants. These guidelines are confidential and Thué.qfe,m_eq,p_f ‘.

only for the p_brpose of the ou_’rhoriﬂes as men’riened,yvhil::e moklmg
transfer. According to me, violafion of such guidelines beir—sIe does
not confer any right on a Government servom: | The_, H‘o‘vr)’blle Apex
Court has held that a transfer order bosee _'.’on VIO|OTIOI’1 o% ’
administrative guideiines by itself is no ground 'Te‘,quosh..vsu'chbrde[;:

S i

At this stage, | wish 1o quo’re decision of the- Apex CourT in ihe cose

of B.Vardha Rao vs. State of Kemo’fcko AIR 1987 SC 287 whereby

. z‘f

for the guidance of ifs officers in the matter of regp‘lohn,g,tronsf_e[s'

are more in the nature of guidelines to the officeris‘\j/"vl-b'o,'_ orq_e_ri
SN

transfer in the exigencies of administration frhgn ves’nlng of ony'
. B | v i
immunity from transfer in the Govemrﬁem servq‘nfs.' To‘rhe smm}or‘
effect is the decision of the Apex Court in the co:se'of Bc‘lvnk ef ‘lrﬂd{ie:

VS, Jaqu’r Singh Mehta, AIR 1992 SC 519 whereby the Apex Cour’r hos

"held that an order of fransfer ‘based on odmmlstro’nve gwdelmes .

{

% 1| "‘ ! . ‘ .

e(/ . . 4 L 1 v ', “l v
. : i . i



feasible cannot be challenged on this ground.

8. That apart, in the instant case, The_oppropriOTe oufhomy '-h.dsf Dok

kept in mind the guidelines issued vide Ann.A/2. As can be seen -

“from. these guidelines, while providing broad por’dmetefs fb( Trensfer : ,l
and posting of the Divisional Accounts Officers in borq;] o‘_.f The
letter, relevant sub perogrophs of which have been-n'oﬂce in.eorlier
part of this judgment, in para-2 it hqs been speeifieolly% QFOYi,deQJ

vfho’f dispensation of the 'se’f norms could be made -only m
exceptional c:rcums’ronces No doubt the oppllccm hos qomblefee
5 years instead of 6 years of service at porhculor sfcmon ik e. Jmpur ‘

and one year and two months service ms‘feqd bf 3yearsserviceing .

particular division but perusol of clause (f) reveol!s. fheT \‘Nord
| o . 0

‘normally’ hes been used while prescrlbmg The oforesmd Tenure of

posting, It is not mondOTory that ‘the ;e‘mployee{rc‘-omnef be

P Y ll (%

transferred in any circumstances before ciompl'eﬁoﬁ ef oforeso‘id o
tenure. In the instant case, There are senous ollegohons Ieveled by |
the Executive Engmeer about. the work: ond condud of The

applicant including, lack of pun‘cTuoIi’Ty ;in‘ o’rtendingl _Th'e ;pfﬁ,c_e’,_,
obsen’nng himself intentionally at the hme of obebmg o% 'Teh!(jeré
committing offenswe behavior with' the Exebuhve Engmee( Io!:k ef ‘
devotion to du’fy and acting negllgenﬂy in not omebdmég hirtlnlselfz'
and non-cooperation with the DiviS|on0I (Sfﬁcer in ’rbe: o.f';rvclblrv;e}k

Thereby homperlng the official work eTc As com be seen from

Ann.R1 and R2 dated 14.8.2007 ond 17.8: 2008 The obpllcem wos

advised to improve his work and conduc’r ond ,o!so z,t_Q__‘_re)mgLn

'



present at the time of> opening of tenders: by ’rnelexe‘co’ri;vie
Engineer. When the applicant did not impro\/e nis‘ workfin'g'Zd‘;furTheir i :'
letter was written by the Executive Engineer fo the Chief:‘E?n;:gine:er:r
on 24.8.2007 to take up the matter with Tne comperenro}urhori’ryf
regarding his transfer as he was facing djfﬁcul’rylin execution .oflj
work. Copy of these letters has also been endo:rsed 1o Tnel
Accountant General. As can be seen from letter dored 5.11.2007
(Ann.R/é), when the work and conduct of ’rne opplioonfr WQ‘,SE‘DQT.,U,D
to the mark despn‘e giving him wornrng/odvrce the Chlef Engrneer
vide this letter took up the matter with the Accoun’ront Generol To

provide another Divisional Accountant insfeod of Tne dppl_icont. Nor

only this, of’rer a Idpse of 7 mon’rns ono’rner DO letter Wos wrrﬁen by
the Chief - Eng|neer on 28.5.2008 (Ann R/9) requestrng_ the
Accoun’ron’r Generol to transfer the opphcon’r followed by[ onoTher

DO letter dated 28.11 2008 (Ann. R/] ). Itis onIy ’rhereof’rer ’rhorL The ‘
applicant was ’rronsferred |n public |nTeresT vrde |mpugned order
Ann.A/1. Thus, it cannot be soid that The‘ opplicdn’r wds T.rqns_ferred

on non-existent grounds Sufficient oppor’runrry was gronred ‘ro ’rhe
: I

opplrcon’r To improve his ‘work and conduc’r l’r wos only dfTer a

period of more than one year that the Accoun’ronr Generol hos
passed the Tronsfer order when repeo’red reques’rs were recerved
from the Executive Engineer and the Ch|ef Eng|neer PWD C|Ty

Division, Jaipur for fransfer of the applicant in publro |n’rerie§j_‘,,‘T'hu(5_;,;:‘|t
was  permissile for the authority Concerned 1o v’rronflfer ’rhe |

applicant i in terms of the policy decision Ann A/2 even |f he hos noT

\

@/mple’red his tenure as prescrlbed in clouse f) of The Tronsfer polrcy

H !



Ann.A/2, in terms of pcrrcr—"2 of the said policy decision.be‘ing:i a cos'er'
of exceptional nature. Thus, | see no infirmity in the oc’éidrr éf Thei‘f ‘
respondents whergby the applicant has been Trdnsféirrie'd:' 'fv-rzdeE '

impugned order dated 23.12.2008 (Ann.A/1). |
9. " The contention as raised by the applicant r‘h-o“r‘iwhein there
oré complaints, the employee should not be transferred till enquiry i.s
held, cormor ‘be occép’red and deserves out righr rejection. The
reliance ploced by the learned counsel for the opplrcon’r on rhe
judgment of the Apex Court in the co‘se of Somesh Trrworr (supro) is
wholly misconceived. That was a case where ’rhe ,order,_::ofgr‘irqrr_sﬂf.gr
was based on the material which was nQ!rr existent. It w,osfunder
these circlLlJlrr‘jsTonces the Apex Court held itho’r the ord‘elerrgf,,’r‘rqr‘_rs;'feyr
" notonly s,yulfyfers from réror non opplico’rion Qf mind on.’r{vlj_re_ porrrof ’r’hlle' )
authority, er also suffers_fro‘rr‘r malice in law. T'ho’r‘wos:q corse _wh.é?rf,e
enquiry was ‘irri’rior‘ed‘ dgqi‘ns’r the Opbli,ccm’r rn ’rerms Q:f, rhe
. ollegorioné, contained in th)nyrnous Ié’r’rer,ond- olleﬂgoﬁbns( W__er’e

: s ‘ .!"'\"
found tfo bé untrue. Despi’ré this fact, the order of Tron‘s’fer 'vv.os

’
'

passed for a station which according to The deporrmemL Themselves_
- was harsh. l’r was under ’rhese crrcums’ronces the APEX Crpurr held

that the order of transfer has been possed in liev of punrﬁs‘hm@n_t orgg.
_ - - S L
the same is liable to be set-aside being wholly illegal. At this S.;T.O,Q@;I.,ii

will be useful 1o qud’re pord 16 and 17 of the judgmerj_r,;_y’\ghilc‘h Thus

reads:-

"16 lrrdrspu’robly an order of Tronsfer is an’ qdmrmsrrorrve
order There cannot be any doubt. ‘whatsoever ’rh@r’r fransfer,
which is ordinarily an incident of service shoulg‘, not be
inferfered with, save in cases where inter oho maila fide on The

art of the authority rs proved Mala frde is of Two krrrds one

b/ s r



- madlice in fact and the second malice in law. The order rn
question would atfract the principle of malice in law os it Wos |
not based on any factor germane: for passing an order of -
transfer and based on an irrelevant ground i.e. “on. fhe,

allegafions made against the appellant.in the anonymols i

complaint. It is one thing to say that the employer is entitled
to pass an order of transfer in administrative exigencies but it
is another ’rhing to say that the order of transfer is passed by
way of or in lieu of punishment. When an order of transfer is. -
passed in lieu of punishment, ’rhe same is liable tor be set aside
being wholly illegal.

17. An enquiry was initiated against the oppellon’r in terms of
the allegations contained in an anonymous letter. Having
regard to the directives of the Cenftral Vigilance Commission,
no enquiry could have been initiated against him but it |s
beyond any doubt or dispute that in the said enqurry ’rne
allegations were found to be untrue. Despite the' same no’r
only an order of fransfer was passed but to ‘a stafion, whrcn
occordmg to the respondents Themselves was ”horsh” o

If W’ds U‘nder lfhese circums’ronce;s’,-; :"rnie JUdgrlnem W;OS‘
rendered“ by ’rheApexcourfThus occordrng[ro me ‘rhe Ieorne'd
counsel for r‘h‘e"dppllic'dn‘r'”connof draw dny‘ désistance f'ronn" this
UdgmenT WhICh‘ st rendered in dn‘feren’r foc’rs dvnd crrc'u}msronce‘

Ro’rher Tne decrsron rendered by the Apex Cour’r rn Tne cose of'

.“ (I

Unron of Indro ond Orhers vs. Jonordhon Debono’rh .dnd AnoTher '

' ‘, . e . |

2004 scc (L&S) s fUlIy oppllcoble |n The 'foc:rs: dé{d

crrcums’rdnces of ans cose Thof wdas d cose where Tne respondenrs

before the Apex Court rnrsbehoved with rhe senior, lo‘dy;.qﬁrcf__er,w(;rm
a view fo. force her to withdraw the chorgeshe_ejw_ogid]_ns’r_!o
particular lernployee. The Apex Court held Tho’rr‘or Th'ekz p‘ur;p"ose of
- effecting ’rronsfer queshon of holdrng an enqurry ’ro ﬂnd opr Wnerher

: 5

there was' mrsbehovrour ond conducr of unbecomrng of oln

,..r,

employee rs unnecessary ond what is needed is The prrmo focre
.sohsfoc’non of the ouThorrTy concerned bdsed on conremporory
reports about occurrence of and if ’rhe requrremen’r for holdrnq

g

!



enquiry is insisted upon, the very purpose of,’rronsferr&i’ng édn'

employee in public inferest or exigencies of edmﬁinisfrqﬂon Td _
enforce decorum qnd ensure probity would get frustrated: | At this -

stage, it will .belﬂseful fo quote relevant portion of para-9 of the -

judgment which thus reads:-

........ No government servant or employee of a public
~undertaking has any legal right to be posted forever at
any one particular place or place of his choice since
transfer of a particular employee appointed to the
class or category of transferable posts from one place
to another is not only an incident, but a dondition of
service, necessary in public interest and effICIency in
the public administration. Unless an order of transfer IS
shown to be an outcome of mala fide exercise. or
stated to be in violation of s’rofutory provmon‘s
prohibiting any such transfer, the courts or the ’mbunols
normally cannot interfere with such orders as’a moﬁer
.of routine, as though they were the oppellefe
! l<:1u’rhorn‘|es substituting their own'decision for that of the
“employer/management, as ogomsT such orders passed
. in the interest of administrative exigencies of the service
~concerned. This position was hlghllgh’red by Th|? CourT in
No’nonol _Hydroglectric Power Corpn LT_d{w‘ "s,.; S_h,n
Bh'Qg\‘(\('on'(2100'])'{8'SCC 574.." 7 ' e

[
Vi

“14 The ollegohons made OgomsT The respondems ore
of serlous nofure and the conduc’r oﬁrlbu’red

cer’rcunly Unbecommg Whe’rher There wcas| ' emy
m|sbehowour is a guestion which con be gone] inTo ina
depor’fmem‘cﬂ proceeding. For the purpose of effechnq
a Tronsfer the question of holding an enqwry To fmd ouT
wheThere There wWas mlsbehowour conduc’f
unbecommq of an-employe&lis. urmecesserv cmd whoT
|s needed is the prima facie satisfdction of The ou’momy
concemed on the comtemporary repon‘s obou1 The
occurrence compiomed of and if the requwemem‘ os
submitted by learned counsel for the respondems of
holqu an elaborate enguiry is to be insisted. upon the
veéry purpose of transferring an employee in pubhc
mferesT or exu:;enc&es of administration fo_ enforce
decorum and ensure probity would qe’r frus’erTed The
queshon whethér the respondents could be Tronsferred
to a d|fferen’r division is @ moﬁer for The employer To




A0

and the exfent of solution for the problems ff”
the administration. It is no’f for this Cour’rl ‘ro”--“"

cleorly lndefen5|b|e and is set aside. Th 2wt
fled before the High Court deserve. To |be Elsm;sse@.
which we direct, The appeals are ollowed wﬁh no order
as to Cos’rs o P




