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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH,
JAIPUR.

Date of Decision: 164~ ~ ol

1. OA 7/97
P.C.William, Welder Gr.II, Ticket No.25471, 25
Section, C&W Workshop, Ajmer.

«.. Applicant
Versus
1. Union of India throuyh General Manayer, W/Rly,
Churchgate, Mumbai. '
2. Secretary, Govt. of India, Min. of Railways,

Rail Bhawan, New Delhi.

3. Dy.Chief Engineer, C&W Workshop, W/Rly, Ajmer.
... Respondents

2. OA 209/98

P.C.William, Welder Gr.I, Ticket No.25471, 1Illaya

No.25, Department of C&W, W/Rly, Ajmer.

«+. Applicant
Versus

1. Union of India throuyh General Manayer, W/Rly,
Churchgate, Mumbai. .
2. Divisional Rly Manager (E), W/Rly, Ajmer.
3. Dy.Chief Engineer, C&W Workshop, W/Rly, Ajmer.
4, Dy.Chief Mechanical Enyineer (C&W), W/R1ly,
Ajmer.

... Respondents
CORAM:

HON'BLE MR.JUSTICE O.P.GARG, VICE CHAIRMAN
HON'BLE MR.A.P.NAGRATH, ADM.MEMBER
For the Applicant ee. Mr.P.V.Calla
For the Respondents ... Mr.U.D.Sharma

, O RDER
PER HON'BLE MR.JUSTICE 0O.P.GARG, VICE CHAIRMAN

These are two connected OAs which can
conveniently be decided toyether as the relief souyht
in the second OA is dependent on the fate of the first
0A (No.7/97).

2. Briefly stated the facts of the case are that
the applicant was workinyg on the post of Welder. on




7.11.9d, -a memo (SF-5) was issued, initiatiny an
inquiry under Rule-9 of the Railway Servants
(Discipline & Appeal) Rules, 1969 (for short, the
Rules, 1968). The ygravamen of the charyge ayainst the
applicant, as contained in the memorandum of

charge—sheet, is as follows :
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An inquiry was conducted and after takiny into
consideration the report of inquiry and other
circumstances attendinygy the case, the disciplinary
authority by order dated 3.8.92 inflicted the
punishment of reduction to the minimum of the pay
scale of Rs.1200-1800 for a period of two years
affecting the. future. The applicant preferred a
departmental appeal, which was dismissed on 13.11.92,
To challenge the orders passed by the disciplinary
authority and that of the appellate authority, the
applicant filed OA 183/93, which was decided by order
dated 8.5.95. Without disturbing the findinys of the
disciplinary authority, +the order passed by the
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appellate authority dated 13.11.92 was set aside and
it was directed that the appeal‘of_the applicant shall
be decided afresh in the 1ligyht of the observations
made in the body of the judyement. Pursuant to the
said order passed by this Tribunal, the appeal of the
applicant has again been dismissed by order dated
14.11.95. Aggrieved by @ the order passed by the
appellate authority as well as the initial order dated
3.8.92, passed by the disciplinary authority, the
applicant has filed the present OA (No.7/97) with the
prayer that the orders aforesaid be set aside and the
order of punishment passed ayainst the applicant be

annulled.

3. A detailed reply has been filed on behalf of the

respondents.

4, In the second OA (No.209/98) the applicant has
prayed for a direction to the respondents to consider
his candidature for the promotional post of Master
Craftsman. in the scale of Rs.1400-2300 in the ensuiny
selection. It was further prayed that the respondents
be directed to treat the applicant eligyible for the
post of Master Craftsman and the impugyned
communication dated 15.5.98 (Ann.A/2) be declared
illegal and the same may be gquashed. A detailed reply
has also been filed in this OA.

5. Heard the learned counsel for the parties at

considerable length.

6. To begin with, it will be proper to do. . away
with the controversy raised by the learned counsel for
the respondents that since in OA 183/93 the order
dated 3.8.92, passed by the disciplinary authority,
was not disturbed and the case was remitted only for
rehearing of the appeal filed by the applicant, the
applicant cannot now be permitted to challenye the
order passed by the disciplinary authority. In
substance, the submission of the learned counsel for

the respondents %S that the applicant can be heard




only on the limited question whether the order passed
by the appellate authority on 14.11.95 is tenable or
not. The learned counsel for the applicant repelled
this submission. He took us throu4yh the order dated
8.9.95, passed in OA 183/93. We find that there is no
discussion on merits about the order dated 3.8.92,
passed by the disciplinary authority. A passing
observation, however, was made that the order of the
disciplinary authority is not beiny disturbed. 1In our
view, since the order passed by the disciplinary
authority 'was not gauyed on merits and was never
confirmed, it would be open for the applicant to
challenge the said order égain before wus in the
present OA. If the contention of the learned counsel
for the respondents 1is accepted, in that event the.
whole exercise would be futile. We, therefore,
propose to consider the merits of the order passed by
the disciplinary authority, besides the order passed

afresh in appeal.

7. It is an indubitable fact that the disciplinary
proceedings against the applicant were wvalidly

initiated wunder Rule-9 of the Rules, 1968. The
proceedings were initiated by the competent authority
and the order of punishment has also been passed by
the disciplinary authority, who was competent to
inflict the punishment. The leyal competency of the
authority which decided the appeal of the applicnat is

also not under challenge.

8. The order of punishment passed by the
disciplinary authority has been challengyed by the
applicant primarily on the ground that the applicant
has not been meted out fair treatment in the inqguiry
with the result, the entire inquiry stands vitiated
and, therefore, the order of punishment cannot be
allowed to stand. The learned counsel for the

: . hat . . : .
applicant pointed oufithe inquiry officer has fixed

1
10.1.91, 17.1.91 and 24.1.91 for:'fsurpose of inquiry

~\
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but on those dates no effective proceedinygs were taken
and on 30.1.91, on which the applicant appeared before
the inquiry officer and souyht adjournment on valid
ground, it was refused and statements of the witnesses
were recorded. From the above facts it was inferred
on behalf of the applicant that the inquiry officer
has not been fair to the applicant. This submission
has been stated simply to be rejected. As a matter of
fact, the attitude of the applicant from the very
begining - has been that of non-participation  and
non-cooperation in the inquiry. He did not file a
reply to the charyge-sheet. It was the applicant
himself who did not appear on the various dates fixed
by the inquiry officer. On the fourth date i.e.
30.1.91 when the applicant souyht adjournment on
flimsy grounds, the inquiry officer had no option but
to reject his prayer and to proceed with the inquiry.
He examined a number of witnesses such as S.K.Pillai,
Narain Singh-complainant, Kailash Chand-Sr.Charyeman,
R.D.Kashyap and Girja Vallabh, whose statements have
been annexed with the OA. All these witnesses,
admittedly, were examined 1in the presence of the
applicant himself. .'The learned counsel for the
applicant criticised the recordiny of the evidence by
the i1inquiry officer in absence of +the defence
assistant/ representative of the applicant and,
according to him, absence of the defence assistant of
the applicant has seriously and materially prejudiced
the applicant in making out his defence. It was also
urged that Shri S.K.Pillai was not mentioned in the
list of the witnesses and his examination came as a
surprise to the applicant. He further pointed out
that hearsay evidence of R.D.Kashyap had been relied
upon by the inquiry officer. It is true that the name
of S.K.Pillai was not mentioned in +the 1list of
witnesses supplied to the applicant. Even if the
testimony of S.K.Pillai 1is excluded, in that event

there were.a number of other witnesses whose testimony




was sufficient to held the applicant yuilty of the
charges against him. It may be mentioned that it is
well settled preposition of law that rules of evidence
are not required to be applied strictly in domestic
inquiries so long as broad rules of fairness are
obserVed. Hearsay evidence, per se is not reqguired to
be excluded although it is required to be evaluated
with great care. Hon'ble the Supreme Court in the
cases of State of Haryana v. Rattan Singh, AIR 1977 SC
1512 and Central Bank of India v. P.C. Jain, AIR 1969

SC 983 has held that such hearsay evidence can be

relied upon at the enquiry. A Division Bench of the
Madras High Court in the case of A.Alayusundaram V.
State of Tamil Nadu, 2001 (1) SCT 434 has taken the

view that hearsay evidence per se thouyh 1is not

required to be excluded, it is to be evaluated with
great care. We have perused the 'statement of
R.D.Kashyap, whose testimony is said to be hearsay. A
reading of his statement would indicate that he has
spoken of the facts which were well within his direct
knowledge. As a matter of fact, this Tribunal is not
required to sift the evidence of the witnesses. This
Tribunal cannot reapraise, evaluate or create evidence
led during the course of ingquiry to substitute its
conclusion different from that of the disciplinary
authority. It is within the exclusive domain of the
inquiry officer/disciplinary authority to rely upon
the evidence of the witnesses 1lookiny to their
credibility. The inquiry officer in the present case
has given reasons as to why he has accepted the
evidence of the witnesses examined before him. We do
not find anything which would warrant a findiny other

than that arrived at by the disciplinary authority.

9. The fact remains that the witnesses were
examined by the inquiry officer in the presence of the
applicant. If the applicant failed to avail of the
services of his defence assistant or representative,
he himself is responsible for brinyingy about such a

situation as on all the earlier dates fixed Dby the

inquiry bfficer, the applicant on one excuse or the
_,’ B




othey sought
Lgdjournments. Not only this, the applicant was

afforded due opportunity by the inquiry officer to
lead evidence in defence. Initially, after recording
the evidence of . the departmental~ witnesses, the
inquiry officer fixed the date as 27.3.91 for defence
evidence of the applicant. The applicant did not
appear on that date. The inquiry officer agyain fixed
22.7.92 for the defence evidence. On that date too,
no evidence was led. by the applicant. From the above
facts it is evident that the inquiry officer has been
more than liberal in grantiny adjournments on the
"asking of the applicant. The applicant cannot be
heard to say that a fair treatment was not extended to
him by the indquiry officer. The various submissions
made by the learned counsel for the applicant to
assail the inquiry proceedinygs are devoid of any merit

and substance.

10, Another submission made on behalf of the
applicant was that the additional documents, which the
applicant required the respondent department to
supply, were not made available. All these documents
related to the fact finding inquiry i.e. before
initiation of the formal inquiry against the
applicant. The document No.l and 2 were supplied to
the applicant. The applicant was extended an offer to
inspect the documents. The additional documents No.3,
4 and 5 were found to be irrelevant and not germane to
the inquiry. Therefore, they were not supplied. The
learned counsel for the respondents pointed out that
the additional docucments, which were not supplied to
the applicant, were not in any manner necessary to be
supplied to the applicant and in any case the
applicant had no right to require the department to
supply the -documents which were irrelevant for the
purpose of inquiry. This submission is not without
report of the ) )
force. As a matter of fact, theLprellmlnary inquiry,

the orders passed thereon or other related documents

are not required to be supplied to the delinguent
-
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'regu.lar
employee if they have no beariny on the,inquiry. We

have perused the application moved by ,he applicant
for the additional documents and have .examined the
nature and relevance of the documents demanded by the
applicant and find that the documents N073,4 & 5, as
demanded by the applicant, were wholly ifrelevant to
the inquiry. The real purpose of the applicant was to
gain time and to purforth an excuse for not filing the
reply to the charge-sheet. - The ~relévant documents
were supplied to the applicant. No prejudice was
caused to the applicant by not supplyiny the documents
prayed for by him.

11. We have scanned the report of inquiry, order
passed by the disciplinary authority as well as that
of the appellate authority. The report of inguiry is
based on tangible facts which were sufficient to
establish the misconduct on the part of the applicant.
The disciplinary authority " has taken into
consideration the report of ‘inguiry as well as the
circumstances attending the case. He has rigyhtly come
to the conclusion that the applicant was yuilty of the
misconduct which stood proved after inquiry. The
order of punishment passed by the disciplinary
authority, which is quite proportionate and
commensurate to the etablished guilt of the applicant,

cannot be faulted on any ygyround whatsocever.

12. The appellate authority by order dated 14.11.95
has given a fresh look to the appeal of the applicant
and has decided the same by a speaking order. He has
agreed with the conclusions arrived at by the
disciplinary authority and has rightly affirmed the
order of punishment. ‘A bare readiny of the order of
the appellate authority indicates that he has applied
his mind to the facts of the case. An appellate

authority or for that matter a disciplinary aufhority

-
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is not expected to write a detailed and elaborate
order like judgement of a court. What this Tribunal
has to see is whether there has been application of
judicial mind to the matter. After haviny yone
through the orders passed by the disciplinary
authority as well as the appellate authority, we find
that there has been application of mind by both the
authorities and a conscious decision to punish the
applicant has been taken with due reyard to the

established misconduct on his part. It -would not be
out of place to mention that the scope of Jjudicial

review of the order of punishment of this Tribunal is
guite limited. This Tribunal is not supposed to act
as an appellate authority to reappraise, reappreciate
and create the evidence and substitute its finding to
arrive at the conclusion that the charye has not been
proved. This firm 1leyal position flows from the
various decision of the Apex Court, namely, B.C.

Chaturvedi v. Union of India, (1995) 8 JT (SC) 65,
State of Tamil Nadu v. T.V. Venuyopalan, (1994) 6 SCC

302, Union of India v. Upendra Singh, (1994) 3 scCC

357, Government of Tamil Nadu v. A.Rajapandian, (1995)
1 scc 21e, and Union of India v. B.S.Chaturvedi,
(1995) 6 ScC 749, Tamil Nadu and Another v. S.
Subramaniam, AIR 1996 SC 1232, Director General of

Police and Ors. v. Jani Basha, 1999 AIR SCW 4802, and

Syed Rahimuddin v. Director General, CSIR, and Others,

2001 AIR SCW 2388. 1In the backdrop of the law laid
down in the aforesaid decisions, we find that since
the charges against the applicant stood duly proved in
an inquiry, which was conducted iqéonformity with the
procedure prescribed in the rules, this Tribunal would
not interfere with the order of punishment passed

against the applicant. The OA No.7/97, therefore,

" fails as being without any merit and substance.

13. Now we take up the other OA (No.209/98) in which
the applicant has prayed for a direction to consider
his candidature for the promotional post of Master

Craftman in the scale of Rs.1400-2300. It is common
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case of the parties thatlduring the currency of the
order of punishment passed aygainst the applicant, he
was not entitled to the benefit of promotion even
though some Qf his Jjuniors made a march over him.
After the period of penalty came to an end on 3.8.94,
the applicant was promoted as Welder Gr.I by order
dated 13.9.94. The applicant is claiminy further
promotion to the post of Master Craftman which is
given on the basis of the seniority cum sﬁitability
(subject to passing. of the trade test) from Welder
Gr.I with minimum service of three years in the said
grade. The applicant bec&me eligyible for promotion to
the post of Master Craftman on or after 12.9.97 i.e.
on completion of three years service as Welder Gr.I,
subject to his seniority for beiny called for the
trade test. A notification dated 30.4.98 was issued
by the respondent department containing the names of
eight eligible incumbents who were called for the
trade test. The first four officials were placed in
List'A' and the next four officials were placed in
List'B' for the post of Master Craftman in the ratio
of 1:1. ©None of these eight officials were junior to
the applicant. The applicant did not come within the
zone of consideration for the four posts of Master
Craftman in the ratio of 1:1 and it was for this
reason that his name did not find place in anyone of
the lists 'A' & 'B'. The appllcant was, therefore,
not rightly con51dered for promotion to the post of
Master Craftman as his name was not cominyg in the
field of consideration. The applicant made a
representation which was rejected for coyent reasons.

Since the case of the applicant has Dbeen duly

considered and his claim rejected for the valid reasonslé

that his name did not fall within the field of

consideration, the relief claimed in the second OA

(No.209/98) cannot also be yranted.

14, In the result, both the OAs (Nos.7/97 72&9/98)
}

turn out to be meritless. Both of them .,

without any order as to costs.

-

(A.P.NAGR TH) (JUSTICE O.P.GARG)
MEMBER (A) : VICE CHAIRMAN




